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NOTES ON PRECATORY TRUSTS IN WILLS. 


In Quayle v. Davidson, 12 Moore, P. C. 268, it was held that a 
court of equity “ will, if necessary, construe words importing a 
trust as an expression of hope or confidence.” In precatory trusts, 
on the other hand, words expressing hope or confidence are con- 
strued as importing a trust. In each case the courts apply “ one 
of the fixed rules of equitable construction, that there is no magic 
in particular words.” Hill on Tr. 65. 

The intention of the testator, of course, is to govern in all cases. 
So that no informality in words will prevent the creation of a trust 
where it clearly appears that a line of duty is marked out for the 
donee, and not merely suggestions made to his discretion: and 
neither precatory words nor any other will avail to create a trust 
where a contrary intent is made out. 

But the doctrine of precatory trusts is something more than the 
converse of the principle in Quayle v. Davidson; it does not stop 
with saying that precatory words may, under stress of a plainly 
indicated intent, be construed as importing a trust. It is stated 
as arule of presumption; and, in the absence of countervailing 
circumstances, or in the equipoise of such as conflict, it requires 
that precatory words shall be so construed. The rule was thus 
expressed by Sir R. P. Arden, Master of the Rolls, in the case of 
Malim v. Keighley, 2 Ves. Jr. 333, 335 (a. p. 1795): “1 will lay 
down the rule as broad as this: whenever any person gives prop- 
erty, and points out the object, the property, and the way in which 
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it shall go, that does create a trust, unless he shows clearly that 
his desire expressed is to be controlled by the party; and that he 
shall have an option to defeat it.” The precatory word in this 
case was “ recommend.” 

This statement of the rule is cited because it has been very often 
quoted and approved; as, for example, in the case of Knight vy. 
Boughton, 11 Cl. & Fin. 513, 551 (a. p. 1844), by Lord-Chancellor 
Lyndhurst and Lord Cottenham; and in the case of Homer y. 
Shelton, 2 Met. 194, 207, by Wilde, J. It is criticised, and yet 
adopted as sufficiently accurate, by Lord Chief Baron Richards, in 
Heneage v. Andover, 10 Price, 230. 

Perhaps, therefore, when it is said, in relation to precatory 
trusts (Adams, Eq. 31), that: ‘“* The question in each particular 
case is merely of construction on the terms of the instrument,” 
the matter is not stated with entire accuracy. The remark, at any 
rate, is less significant than it would seem to be at first sight ; and 
it is not to be considered as denying that there is a canon of con- 
struction applicable to precatory words. 


In England, the rule is admitted, on all hands, to be an estab- 
lished one; and it runs back, in that country, through a series of 


approved decisions, for more than a century and a half. ales v. 
England, 2 Vern. 466 (a. pd. 1702); Harding v. Glyn, 1 Atk. 469 
(A.D. 1739) ; Pierson v. Garnet, 2 Bro. C. C. 38, 226 (a. D. 1786) ; 
Paul vy. Compton, 8 Ves. 375 (a.p. 1803); Cary v. Cary, 2 Sch. 
& Lef. 173, 189 (a. p. 1804); Forbes v. Ball, 3 Mer. 437 (a. D. 
1817); Wright v. Atkyns, 1 Turn. & Russ. 143 (4.D. 1823); 
Wood vy. Cox, 1 Keen, 317 (a. D. 1836); Shaw vy. Lawless, 5 Cl. 
& Fin. 129 (a. p. 1838); Knight v. Boughton, 11 Cl. & Fin. 518 
(A.D. 1844) ; Williams v. Williams, 1 Sim. N. 8. 358 (a. D. 1851) ; 
Briggs v. Penny, 3 Macn. & G. 546 (A. D. 1851); Bernard vy. 
Minshull, H. R. V. Johns. 276 (a. p. 1859) ; Bonser v. Kinnear, 
2 Gif. 195 (a.p. 1860); Shovelton v. Shovelton, 32 Beay. 148 
(A.D. 1863); Irvine v. Sullivan, L. R. 8 Eq. 673 (a. pd. 1869). 
And see McCormick v. Grogan, 1.R. 1 Eq. 315 (a. pd. 1867); 
s.c. L.R. 4 H. L. 82. 

It has also been generally adopted in this country. Reed's 
Adm’r v. Reed, 30 Ind. 313 (a. p. 1868); Warner v. Bates, 98 
Mass. 274 (A.D. 1867); Van Amee v. Jackson, 35 Vt. 173 (A.D. 
1862); Negroes v. Plummer, 17 Md. 165 (4. D. 1860) ; Anderson 
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y. McCullough, 3 Head, 614 (a. pv. 1859); Ingram v. Fraley, 29 
Geo. 553 (A. D. 1859) ; Lines vy. Darden, 5 Florida, 51 (A. b. 1853) ; 
McKonkey’s Appeal, 13 Penn. St. 253 (a. D. 1850) ; Lucas v. Lock- 
hart, 10 Sm. & M. 466 (a.pd. 1848); Harrison v. Harrison’s 
Adm’r, 2 Gratt. 1 (a. D. 1845); Coates’s Appeal, 2 Penn. St. 129 
(a. D. 1845) ; Tolson v. Tolson, 10 G. & J. 159 (a. dD. 1838); Bull 
y. Bull, 8 Conn. 47 (a. D. 1830); Erickson vy. Willard, 1 N. H. 
217 (a. D. 1818). See also Harper v. Phelps, 21 Conn. 257. 

And it is laid down in the best text-books as an established rule. 
1 Jarman on Wills (8d Lond. ed.), 356; 2 Washb. Real Prop. 
(3d ed.) 469; Adams’ Eq. 30, 31; Hill on Tr. 71; Lewin on Tr. 
104. 


Nevertheless, the doctrine as to precatory trusts has long been, 
and is still, fiercely assaulted in many quarters. One might gather 
from the language of some text-writers, and occasionally of some 
judges, that there never had been any good reason for adopting it, 
and that such reasons as there were, had been wholly exploded. 
Pennock’s Estate, 20 Penn. St. 268 (a. D. 1853); Van Duyne v. Van 
Duyne, 1 McCarter, 397 (a. D. 1862) ; 2 Story’s Eq. Jur. § 1069; 
Tiff. & Bull. on Tr. 224; 1 Redf. Wills, 713. 

These attacks have not always come from the best instructed 
quarters. Thus, in the year 1853, in Pennock’s Estate, 20 Penn. St. 
268, a very extraordinary and elaborately considered case, the 
court say: ‘“* We may now add that we know of no American cases 
wherein the antiquated English rule has been adopted.” In view 
of the American cases cited above, is it too much to say that the 
court ought to have known of half a dozen? 

But in some instances these objections have proceeded from 
judges of high authority, e.g., Lord Eldon in Wright vy. Atkyns, 
1V. & B. 313, 315. See also Heneage v. Andover, 10 Price, 230, 
265; s.c.on appeal, sub nom. Meredith vy. Heneage, 1 Sim. 542; 
Sale v. Moore, 1 Sim. 534, 540; Green v. Marsden, 1 Drew. 646; 
the judicial comments of this sort, however, have, we believe, 
uniformly been made in cases which were held not to come within 
the scope of the rule. Among the text-writers who object to the 
rule now under consideration, Judge Redfield (1 Redf. Wills, 713) 
goes so far in his strictures as to say: “This” [to wit, that 
nothing obligatory is meant], “‘ we think, is what is always in- 
tended by testators, in the use of these hortatory expressions in 
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their wills, towards the recipients of their bounty. There is 
scarcely one man in a thousand who would, in such cases, use 
any such indefinite and optional forms of expression towards 
those whom he expected to assume a binding duty and obligation. 
. . . So that, probably, in nine cases out of ten, where the courts 
have raised a trust out of such mere words of wish and exhorta- 
tion, it has been done contrary to the expectation of the testator, 
and more out of regard to the moral than the legal duty of the 
donee.” 


The italics are our own. These phrases are, certainly, suffi- 
ciently broad. 


Is this sort of comment upon the doctrine of precatory trusts 
just? And upon what grounds, if any, may we look to see that 
doctrine continue to hold its own? 


The rule is but one among many ; it is a secondary and auxiliary 
rule, — always subordinate to the cardinal principle that the inten- 
tion of the testator is to govern. Indeed, it is a rule that has its 
whole support in a supposed conformity with that principle; and 
it gives way at once when the two are shown to conflict. There 
is no sort of difficulty in accepting the rule where it does not con- 
flict with the testator’s intention, for no technical words are neces- 
sary to create a trust. The difficulty exists in cases where, without 


the application of this rule, there is no plain indication of the 
intent. 


Where the doctrine is an established one, as in England, it may 
safely be assumed that it always accords with the intention of the 


testator, when the will is drawn artificially and with technical 
skill. 


It is to be noted that, in its strictest definition, it is a rule of 
very restricted application. It will seldom happen that some indi- 
cation or other, and some prevailing indication, of a testator’s in- 
tention, in the use of precatory words, may not be drawn from the 
facts to which the will is applicable, or from the other language or 
the structure of the instrument. Thus, in the late and well-con- 
sidered case of Warner v. Bates, 98 Mass. 274, the language under 
discussion was the following clause in a testamentary gift from a 
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wife to her second husband : “ In the full confidence that, upon my 
decease, he will, as he has heretofore done, continue to give and 
afford my children” [naming all her children by both husbands] 
“such protection, comfort, and support as they or either of them 
may stand in need of;” it appeared that some of the children 
were adults, and without property; that during their whole life 
they had all been supported at the mother’s house and out of her 
property, and had lived together as one family; that she gave all 
her property to the husband for life, and left the children nothing 
at all during that period, unless through the operation of the clause 
above quoted ; and that upon the husband’s death she gave all her 
property to the children, by both husbands, equally; ‘the court 
were clear in the opinion that, under circumstances like these, the 
established rule as to the construction of precatory words accorded 
well with the intention of the testatrix. 


It is a trite qualification of the rule as to precatory trusts, and 
one that has been ingeniously applied so as to take many a case 
out from the operation of it, that the subject-matter and the per- 
son, or object, must be clearly pointed out. But a good deal more 
significance has been attached to this observation than it deserves. 
It is a qualification that is not peculiar to precatory trusts. 
Where the technical phrases for creating a trust are used, and 
there is no room for question as to the intention, the want of clear- 
ness in pointing out the person or property to which it relates, can 
have only the effect of nullifying that admitted intent. Where 
precatory words are used, this uncertainty has the same effect, so 
far as any intention to create a trust is made out; and so far as 
there is a doubt as to the intention, it also has a bearing upon the 
solution of that question. The intention being made out, however, 
no greater effect is to be given to the want of clearness in the one 
case than the other; the rule being equally applicable always, that 
in order to create a trust there must be,—1, sufficient words; 2, 
a certain subject; and 3, a certain object. Williams v. Williams, 
1 Sim. nN. s. 358, 369, 370; Briggs v. Penny, 3 Macn. & G. 546, 
556 ; 1 Jarman on Wills (8d Lond. ed.), 359. In Bernard v. Min- 
shull, H. R. V. Johnson, 276, we have a case where precatory 
words availed to prevent the donee from taking a beneficial in- 
terest, although the intended trust failed for uncertainty. This 
case shows, first, that a want of certainty is not conclusive as to 
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the effect of precatory words; and, second, that it is fatal to a 
trust of any sort. 


What are called precatory words are of very different degrees 
of force. One of them, the word “confidence,” is a very strong 
one ; indeed, in legal usage, it comes near being the equivalent of 
“trust.” It is often mated with it; “trusts and confidences” is 
the phrase used in the Statute of Uses and elsewhere; and under 
the term “ Trust,” Burrill’s Law Dictionary, after giving “ a confi- 
dence” as one of its definitions, goes on to add: “ The radical 
idea of a trust is confidence, and this is the word employed by 
Lord Coke in his definition of a use, which has been adopted by 
Mr. Butler and Mr. Lewin as the best and most exact definition 
of a trust.” In Meredith v. Heneage, 1 Sim. 542, 556, with refer- 
ence to the words “in full confidence and with the firmest per- 
suasion,”’ the court say, ‘* unquestionably these words are extremely 
strong.” Surely they are. It was considered in that case that 
there was enough else to outweigh them; but in the absence of a 
clear indication to the contrary, one may well wonder how it should 
ever be thought that a testator, in laying a donee under such sol- 
emn and stringent injunctions, could intend that he might keep the 
gift while he disregarded them. 

There are many other words—of wish, recommendation, de- 
sire, entreaty, expectation, and so forth — which have not, intrin- 
sically, so much force. To all of them alike, however, one powerful 
consideration applies, —they are used in an instrument whose 
primary purpose it is to transfer property ; and they are used as a 
part of the phraseology for transferring it. A will may be, and is, 
sometimes, availed of, incidentally, for the expression of the tes- 
tator’s mere wishes or opinions; but that is not its purpose, nor 
is it ordinarily or mainly used for such communications. It seems to 
be reasonable, — where these expressions are found in such a docu- 
ment, and where one who has a right to order, expresses, without 
qualification, his expectation, or his wish, that something shall be 
done, — to say that “ the expression of his wishes is deemed to be 
the expression of his will” (Wilde, J., in Whipple v. Adams, 1 Met. 
445), and that “ the mode is only civility ”’ (Lord Loughborough in 
1 Malim v. Keighley, 2 Ves. Jr. 529, 532). How shall one deter- 
mine that the testator would give any thing if he did not suppose 
that his “expectation,” or “wish,” or “ confidence,” would be 
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heeded? Assuming, as we do, that he has given no plain indica- 
tion of his intention in other ways, we have the two facts, that 
property is given to A.B., and that the giver in bestowing it, 
desires that it shall be applied in a particular way. Why shall it 
not be so applied? ‘“ He uses,” says Redfield (1 Redf. Wills, 713), 
“such precatory words, because he desires to leave it to the dis- 
cretion of the donee ; and if he intended to control that discretion, 
he would adopt very different language.” This is easily said, 
but it is not convincing. One has only to reply, “ Why, then, 
does he not say that he intends to leave it to the discretion of the 
donee? Why does he not at least intimate it, so as to lift from 
the conscience of the donee that weight which his language must 
needs lay upon it?” Every man feels the moral stringency of 
such injunctions. No person in giving property, and coupling 
these expressions with the gift, can fail to be aware how impres- 
sive they are: they are, and are meant to be, extraordinarily 
weighty. It seems to us, therefore, that the law is wise and pru- 
dent in assuming that where a testator intends tliat such injunc- 
tions shall have no other force than that of suggestions to the 
discretion of a donee, he will indicate it; and in requiring, wher- 
ever he does not indicate it, and the conscience of the donee is 
found to be evading them, that they shall be taken up and enforced 
by “the general conscience of the realm, — which is Chancery.” 


As to the objections, then, which are taken to the doctrine of 
precatory trusts, it may be said generally, — 

I. That so far as they amount merely to saying that the cases 
have sometimes been decided on grounds too narrow and technical, 
or that the rule has sometimes been pressed with too little refer- 
ence to other rules equally operative, — they may be admitted to 
have much force. 

II. That so far as they serve to indicate a desire for a broader 
statement of the rule, so as to include certain admitted limitations 
of it, one would hardly care to find fault with them. 

III. That so far as it is desired to insist chiefly on the primary 
rule as to the intent of the testator, to be collected from the whole 
instrument, there is no need to contend against them. Thus Red- 
field cites, with approbation (1 Redf. Wills, 707), the language 
of Lord Cranworth in Williams v. Williams, 1 Sim. n.s. 358, 368, 
to wit: “The real question in these cases always is, whether the 
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wish or desire or recommendation that is expressed by the testator 
is meant to govern the conduct of the party to whom it is addressed, 
or whether it is merely an indication of that which he thinks would 
be a reasonable exercise of the discretion of the party ; leaving it, 
however, to the party to exercise his own discretion.” That is all 
well enough; but it hardly touches the difficulty, — which is one 
relating to the admission of a subordinate rule of presumption to 
assist in settling this “ real question.” 

IV. That, upon the whole, the strong language of Bigelow, C. J., 
is, perhaps, not too strong, when he says, in Warner v. Bates, 98 
Mass. 274, 277: “ The criticisms which have been sometimes applied 
to this rule by text-writers and in judicial opinions, will be found 
to rest mainly on its application in particular cases, and not to in- 
volve a doubt of the correctness of the rule itself as a sound prin- 
ciple of construction. Indeed, we cannot understand the force or 
validity of the objections urged against it, if care is taken to keep 
it in subordination to the primary and cardinal rule that the intent 
of the testator is to govern, and to apply it only where the creation 
of a trust will clearly subserve that intent.” 
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THE HOWLAND WILL CASE. 


Tue city of New Bedford lies on the southern coast of Massa- 
chusetts, and has long been the principal seaport of southern New 
England. Settled a generation after the landing of the Pilgrims 
by a hardy people containing a large infusion of Quaker stock, it 
has steadily grown in prosperity, so that now, with a population 
somewhat over twenty-five thousand, it is said to own a greater 
proportionate wealth than any city in New England. To them, 
above all others, had been applied the glowing tribute of Burke to 
the inhabitants of our colder States. No ocean but what had been 
vexed by their fisheries, no climate but had witnessed their toils. 
Pursuit of whales had long been to them the pursuit of wealth. 
Yet with the hardy virtues engendered by such enterprise and 
perseverance had come, if we may credit evidence, a correlative 
failing. ‘ Thrift, thrift,’ had been their motto for many genera- 
tions. Of this stock came Sylvia Ann Howland,—in 1865, a 
childless old woman full of years, and with two millions of dollars 
to abandon to the world when she should quit it. Upon the dis- 
position of these dollars arose the litigation known as the “ How- 
land will case,” upon which was brought to bear the resources of 
many of the ablest counsel in New England,! and the skill of the 
most ingenious scientific experts of the United States. A volume 
of printed evidence of over a thousand pages, a collection of argu- 
ments which occupied a week in the delivery, and a pile of innumer- 
able photographic exhibits, testify to the thoroughness and ability 
with which the cause was tried, while the record of the Probate 
Court of Bristol County showing over one hundred and fifty thou- 
sand dollars to have been expended in costs and counsel fees 
during a period of two years, adds a final and convincing proof of 
the intensity of the struggle. Upon the hearing before the Circuit 
Court, a decision was made disposing of the case on a point of law 
involving but a single and preliminary question, and necessarily 
leaving all the other questions of law, and all the issues of fact, 

1 Sidney Bartlett, B. R. Curtis, F. C. Loring, J. H. Clifford, D. Thaxter, W. W. 
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unsettled. Before the appeal taken from this decision was reached 
by the Supreme Court of the United States, an adjustment was 
made, and these issues remain for ever undecided. The case is 
however far too interesting, both in law and fact, to be known only 
to such as may have both the opportunity and curiosity to seek an 
acquaintance with it through the unpublished records of the court, 
and it is proposed to give in these pages a brief account of it. 

The Howland family had long been inhabitants of New Bedford. 
Before the revolutionary war, Captain John Howland, of New 
Bedford, had captured, in the strait of Belle Isle, a whale yielding 
an extraordinary number of barrels of oil. When, in 1778, the 
town was burned by the British, Isaac Howland’s distil house was 
among the buildings destroyed. The family had thrived with the 
thrift of the town, and coming to later times, and turning to the 
evidence in the case, we find a later Isaac Howland, in 1826, 
bequeathing his bank and insurance stock to his second wife 
Ruth; his dwelling-house after his wife’s decease to his grand- 
daughter Sylvia Ann Howland; and making the latter, with his 
other granddaughter, Abby S. Howland, his residuary legatees. 
Ten years later, in 1836, Gideon Howland, who married Isaac’s 
daughter, makes his will, leaving his property principally between 
his daughters, these same ladies, Sylvia Ann and Abby (the 
latter being then the wife of Edward Mott Robinson, of New York), 
and appointing Thomas Mandell his executor. 

Of this family came the complainant Hetty H. Robinson, only 
child of Edward Mott and Abby S. (Howland) Robinson, only 
niece of Sylvia Ann Howland, only granddaughter of Gideon 
Howland, and only great-granddaughter of Isaac Howland. Thus 
she was the only person in the fourth generation of this family, 
and heir-at-law to them all as well as to her father. It is some- 
what important to bear in mind these genealogical facts throughout 
the consideration of the case. 

Isaac Howland, the great-grandfather, died in 1833, leaving per- 
sonal estate to the amount of $218,000, and realty valued at 
$30,000. One-half of the bulk of this property went to his grand- 
daughter Sylvia Ann Howland; and of the $109,000 received by 
her, $80,000 was placed to her credit on the books of the firm of 
her grandfather, which still retained its old name of Isaac How- 
land, Jr., & Co., and of which the surviving partners were her 
father, Gideon Howland, and Thomas Mandell, and the balance 
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was left to be managed by Mandell, for her private account. The 
other half of Isaac Howland’s personalty was paid to his grand- 
daughter Abby’s husband, Mr. Robinson: $69,000 being placed to 
his credit upon the books of the firm, and $40,000 being given by 
a joint deed of the husband and wife to Thomas Mandell, to hold 
in trust for the benefit of Mrs. Robinson. Mr. Robinson and Miss 
Sylvia Ann Howland, thus both became members of the firm of 
Isaac Howland, Jr., & Co. 

Gideon Howland, the grandfather, dying in 1847, left property 
to the amount of $650,000, which was equally divided between 
Mr. Robinson and Miss Howland, the amount standing to his 
credit on the books of the firm being passed to their respective 
credits. 

The firm continued prosperous; Miss Howland’s property, in 
1846, was $244,000; in 1850, $617,000; and from $878,000 in 
1854, in 1863 it had grown to $1,442,000. This was exclusive of 
her real property and personalty outside the firm. Her realty at 
this date was estimated at $75,000; and her separate personalty 
had grown from $31,000 in 1836, to $508,000 in 1863, giving a 
total of $2,025,000, — a comfortable estate for a childless old lady 
of simple habits, dwelling in a country town. 

There had been thrift and ability, too, on the father’s side of the 
house. The inventory and appraisement of Edward Mott Robin- 
son’s estate, made in 1865, shows his personal estate to have then 
amounted to the little sum of $5,680,022.09. 

There was slight chance, then, that Hetty, the heir-at-law, should 
come to want, though in 1862 her sole possessions were a house 
valued between $8,000 and $9,000, and some $20,000 in stocks, a 
present from her aunt. 

Upon the death of Mrs. Robinson, in 1860, much doubt was en- 
tertained to whom the property held by Mr. Mandell, under the 
trust deed already alluded to, should be conveyed. The question 
was submitted to Hon. B. F. Thomas (afterwards senior counsel 
for the defendants in this suit), and was thought by him to be one 
of great difficulty ; but it was finally decided that the realty should 
go to the daughter, the personalty to the husband. The parties 
acquiesced in this decision, and gave a release to the trustee, who 
conveyed the property under it. But as the personalty now 
amounted to $120,000, and the realty to but $8,000, considerable 
feeling was created in the hearts of both the daughter and her 
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aunt, Miss Howland. It was thought by them that this money 
should have followed the Howland blood. This transaction may 
be said to have been the origin of the ill-feeling which culminated 
in this suit. 

Thus stood affairs with the Howland family when the events 
took place which gave rise to the present lawsuit. Give a glance 
at them in 1862. Hetty’s mother had been then two years dead, 
Her father was living in New York. She, with her aunt at New 
Bedford, or at her aunt’s country seat at Round Hills, not far from 
the town, —the aunt an invalid, requiring constant nursing, — the 
niece her chief companion, if not her confidant. There never had 
been great intimacy between the father and daughter. As a girl, 
she had passed some years at*boarding-school, others at her grand- 
father Gideon Howland’s; as a woman, she now lived with her 
aunt. The dispute about the trust property had not tended to 
bring them nearer together. Miss Robinson had then but the 
house of small value, the stocks given her by her aunt, and a 
reversionary right to certain real estate held by her father as tenant 
by the curtesy ; but she was presumptively to succeed to the five 
millions of her father, and the two millions of her aunt. Thus the 
years went on, the father living in New York, the aunt and niece in 
New Bedford, until on the fourteenth of June, 1865, the father 
died. His will bequeathed $910,000 to his daughter, absolutely, 
and the remainder (excepting some small legacies), amounting to 
nearly five millions, to trustees, in trust to pay the income to his 
daughter during her life, and upon her death to pay the principal 
to her issue, in such shares as his daughter should direct by will, 
otherwise equally per stirpes; giving his daughter, if she should 
leave no issue, a power of appointment, as to all the property, ex- 
cept $400,000 ; and should she not exercise such power, bequeath- 
ing the property to her lawful heirs. 

The death of Hetty’s father in June, was followed by that of her 
aunt in July. Her will, as it was one of the subjects of this con- 
troversy, must be examined with some care. It bequeaths to 
friends and relations a large number of legacies: to Thomas Man- 
dell, $200,000 ; to her physician, Dr. William A. Gordon, $50,000 ; 
to the city of New Bedford, $200,000, for certain public uses; to 
trustees, $50,000 for the poor, aged, and infirm of New Bedford ; 
the residue to Edward 0. Mandell, George Howland, Jr., and 
William A. Gordon, in trust to pay the income to her niece Hetty 
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during her life, and upon her death to distribute the principal 
among the lineal descendants of the great-grandfather of the testa- 
trix, Gideon Howland. The trustees are also appointed executors. 
The will bears date Sept. 1, 1863, and is followed by a codicil 
dated Nov. 28, 1864, adding further legacies and charities. It was 
estimated that one-half was given in legacies and charities, the 
income of the other half to the niece. 

Thus, in two months, Miss Robinson became possessed of nearly 
a million of dollars, absolutely, and of the income of six million: 
the larger proportion of which would go to her children, or be sub- 
ject to her power of appointment by will. 

Here the matter first comes before the courts. The will of Miss 
Howland was duly proved in the Court of Probate for Bristol 
County. An appeal was then taken by Miss Robinson, on the 
ground that the testatrix was incompetent to make a will by reason 
of mental and bodily weakness and infirmity; and that being in 
feeble health and of weak mind she was unduly, improperly, and 
illegally influenced by those about her. But the appeal was shortly 
after withdrawn, and the decree of the Probate Court affirmed by 
the Supreme Judicial Court, at the November term, 1865. On the 
second day of December, 1865, Miss Robinson filed in the Circuit 
Court for the District of Massachusetts, she being then, as she 
alleged, a citizen of New York, a bill of complaint against the 
executors and trustees, which initiated this litigation. This bill, in 
addition to the facts to which attention has already been called, 
makes in brief the following allegations: that the complainant had 
been educated by her aunt, who had long stood to her in place of 
her mother, and that her aunt, being at variance with her father, 
and being anxious that no property from the Howland stock should 
come to him, had requested her to make a will excluding her 
father from inheriting her property, and had agreed to do likewise ; 
that thereupon she and her aunt had made mutual wills excluding 
her father from such inheritance, and had exchanged them; and 
that it was agreed between them that neither should make any 
other will without notifying the other, and returning the other's 
will; that this had never been done, and that the complainant had 
no knowledge that her aunt had ever made another will until after 
her death. The prayer of the bill was for the specific performance 
of this agreement, and that the executors should be decreed and 
hold her aunt’s property (all of which was, by the will, said to have 
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been made in accordance with this agreement, left to Hetty, abso- 
lutely), in trust for her, and should be ordered to convey it to her, 
To the bill was annexed a copy of the will then made by the com- 
plainant, bearing date Sept. 9, 1860, which, after bequeathing her 
property to her children, should she have any, gives the whole of 
it in case of her decease without issue, to the Home for Children in 
New Bedford. Of the aunt’s will, as it is short, we give a copy. 


First Page. 


Be it remembered that I, Sylvia Ann Howland, of New Bedford, in the 
county of Bristol and Commonwealth of Massachusetts, of lawful age, and 
of sound and disposing mind and memory, do make, publish, and declare this 
my last will and testament in manner following, to wit: — 

First. I give and bequeath unto my niece, Hetty Howland Robinson, 
all my Real and Personal estate, goods, and chattels, of every description, 
including the Round Hill Farm, and every thing thereon; house on the 
cor of Water and School and First, and every thing on and beloning 
land and buildings to her the said Hetty H. Robinson, and her children and 
assigns for ever. 

Second. Ifthe said Hetty H. Robinson dies without children or grand- 
children before me, I wish it to go to the Charity Schools and institutions 
vamed in will of 1856, —3 month, 4th day, — with these trustees, Thomas 
Mandell, Cornelius Howland, Henry Taber. 


Third Page. 

Third, I appoint Thomas Mandell, of New Bedford, Executor of this 
my last will and testament also Executor of the 2d page of this will. 

In witness whereof I have hereto set my hand and seal this eleventh 
day of Janury, in the year of our Lord one thousand eight hundred and 
sixty two.’ 

Sylvia Ann Howland, and a seal. 


Signed, sealed, published, and declared by the said Sylvia Ann Howland, 
as and for her last will and testament, in presence of us, who, at her re- 
quest, and in her presence, here hereto set our names as witnesses. 

Peleg Howland, and a seal. 

Kezia R. Price, and a seal. 

Electa Montague, and a seal. 
And to this is annexed the singular paper following, known 
throughout the case as the “ Second page of the will.” 


1 How much of this date was written at the execution is disputed. The italics are 
hereafter explained. 
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Be it remembered that I, Sylvia Ann Howland, of New Bedford, in 
County of Bristol, do hereby make, publish, and declare this the second 
page of this will and testament made on the eleventh of January in manner 
following: to wit, hereby revoking all wills made by me before or after 
this one —I give this will to my niece to shew if there appears a will made 
without notifying her, and without returning her will to her through 
Thomas Mandell, as I have promised to do, I implore the Judge to decide 
in favor of this will, as nothing would induce me to make a will unfavor- 
able to my niece; but being ill and afraid if any of my caretakers insisted 
on my making a will to refuse, as they might leave or be angry, and know- 
ing my niece had this will to show — my niece fearing also after she went 
away — I hearing but one side, might feel hurt at what they might say of her, 
as they tried to make trouble by not telling the truth to me, when she was 
here even herself. I give this will to my niece to shew, if absolutely neces- 
sary to have it, to appear against another will found after my death. I 
wish her to show this will, made when I am in good health, for me; and 
my old torn will, made on the fourth of March, in the year of our Lord 
one thousand eight hundred and fifty, to show also as proof that it has been 
my lifetime wish for her to have my property. I therefore give my prop- 
erty to my niece as freely as my father gave it to me. I have promised 
him once, and my sister a number of times, to give it to her, all excepting 
about one hundred thousand dollars in presents to my friends and relations. 
In witness whereof I have set thereto my hand and seal this eleventh of 
January, in the year of our Lord one thousand eight hundred and sixty- 
two. 

Signed, Sytvia Ann How ann, and a seal. 


The bill alleges, in ordinary form, the execution of the will; and 
then it is alleged that “ before signing the said will, the said Sylvia 
Ann signed the paper writing called therein the second page of this 
will, which last-mentioned paper was attached to the said will by 
the said Sylvia Ann before the said will of the said Sylvia Ann was 
signed by the said Sylvia Ann ;”’ that this paper was delivered to 
the complainant with the will; that in reference to the statement 
contained in the paper, “excepting about one hundred thousand 
dollars in presents to my friends and relations,” the complainant, 
when she received the will, promised to distribute this amount 
among such persons as her aunt should designate, and that her 
aunt did designate certain persons to whom this sum should be paid. 

The answer of the executors is quite long, and alleges a great 
many matters in defence. It denies that the complainant was 
educated by her aunt. It admits Hetty’s ill-feelings towards her 
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father ; but denies that any such existed between her father and 
her aunt. It alleges their ignorance of the secret arrangement as 
to the mutual wills, states that if any such existed it had its origin 
in Hetty’s ill-feelings toward her father. It alleges that Mr. Man- 
dell had care of Miss Howland’s property for thirty years; that 
she never manifested any desire that Hetty should have the whole; 
but that during this time she made several wills inconsistent with 
such desire ; that if Miss Howland signed the second page, she did 
so without such knowledge or understanding of its contents as 
would in law or equity bind her; that its contents are at variance 
with Miss Howland’s well-known wishes and sentiments. It 
denies on information and belief the attachment of the “ second 
page” to the will, and the circumstances of its delivery to Hetty 
alleged in the bill; and it avers that Hetty knew of the will ad- 
mitted to probate. 

The answer also alleges that the will and “ second page” are in 
the handwriting of Hetty, and that if her aunt signed the latter, 
she was forced to do so by her niece’s continued importunity and 
undue influence; that Hetty took back into her possession her 
own will, and has since made other inconsistent wills. 

The answer then sets up as defences, in matter of law, that upon 
Mr. Robinson’s death the consideration of the alleged compact 
failed; that in any event it was void as against good morals and 
public policy ; that considering the large property possessed by the 
aunt, and the comparatively insignificant sum held by the niece, it 
was unequal and unconscionable; that by Mr. Robinson’s death 
the agreement became inoperative because no money could be left 
him; that its terms are too vague to be enforced; that her father 
is not legally excluded by Hetty’s will, but might possibly inherit ; 
that Hetty’s will was revocable by marriage ; that Mr. Robinson’s 
death absolved Miss Howland from notifying Hetty of her change 
of intention ; that the will of Miss Howland is not in conformity 
with the agreement; that the probate of the will is conclusive 
upon the questions raised by the bill; that the alleged agreement 
was not in writing, and void by the Statute of Frauds; and, gener- 
ally, that such an agreement is void, and cannot be enforced in 
equity. 

lt will be seen that the pleadings, in addition to the curious 
issues of fact involved, raise many important questions of law. It 
is proposed to first call attention to the facts ; but it is not intended 
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m this article to draw conclusions either from these or from the 
questions of law involved; but simply to give, in as full a manner 
as circumstances permit, an outline of the case. It is obvious 
that no other course would be proper. It is not only on the prin- 
ciple “non nobis tantas componere lites ;” but that in a so recent 
occurrence, when almost all the parties and witnesses are living, 
and upon questions where not merely recollection, or even veracity 
was at stake, but where, as will be seen hereafter, issues involving 
perjury, forgery, and fraud are agitated, it would be not only unjust, 
but most unfitting, to attempt to state in this review an individual 
opinion. 

The will of Miss Howland and “ the second page” were admit- 
tedly, as alleged in the answer, in the handwriting of the niece ; 
the signature, “ Sylvia Ann Howland,” being all that was claimed to 
be in the aunt’s handwriting. The main issue of fact raised was 
whether the signature to the second page was written by Miss How- 
land, or whether it was a forgery. If it was a forgery, of course it 
followed that the complainant’s case, which rested mainly on her 
own evidence, was but a tissue of fraud. The object of the defence 
of the executors upon matters of fact was to cast such taint upon 
the agreement that sufficient credence could not be given to 
the story to justify a court of equity in decreeing specific per- 
formance, or if belief could be attained in the existence of the 
agreement, and the genuineness of the “second page,’ to show 
the agreement so unfair, indefinite, and inequitable, and so con- 
trary to public policy, that a court of equity would decline to order 
its specific execution. 

Desiring, therefore, to set down the facts, as they are found re- 
corded in the printed testimony of the cause, and not our own 
conclusions, we proceed to notice the evidence of the complainant. 
This at once divides itself into two distinct parts: first, the evi- 
dence tending to prove the facts of the agreement for the mutual 
wills, the execution of Miss Howland’s will with “the second 
page,” the delivery of these to the complainant, the execution of 
the complainant’s will, its delivery to Miss Howland, and its sub- 
sequent discovery among the effects of Miss Howland after her 
death ; second, the evidence brought to contradict the testimony 
of the respondents of the forgery of the signature to “ the second 
page.” The first class consists of testimony of facts, the second 
of testimony of opinion. . 
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Considering, then, this first class, it is found to rest mainly 
upon the complainant’s testimony. The other witnesses to facts 
do little more than corroborate her in certain particulars. To 
the actual agreement itself there is but the single testimony of the 
complainant, corroborated by no living witness, but solely by the 
* second page” in her own handwriting, the authenticity of which 
rested solely upon the genuineness of the signature of the aunt. 

Hetty Robinson draws this picture of her aunt: an old woman, 
from her birth an invalid ; weak in body, but sound in mind ; timid, . 
anxious, surrounded by house-keepers and nurses who constantly 
looked for her death, and longed for their own expected legacies ; 
sharp old New-England females, called by the expressive term, 
* care-takers ;”’ depending solely upon Hetty, loving her, fearing 
the “ care-takers,” saying, “they would not get the advantage of 
her as long as she had any strength left ;” ‘ that she would pacify 
them by telling them that she would give them (not leave them) 
money, which would make it for their advantage to keep her 
alive ;” trusting wholly in her only niece ; so nervous as for many 
years before her death to be unable to write any thing but her 
name; subject to such “ distressed spells,” that she could hardly 
write a letter, and therefore making this niece not only her confi- 
dant, but her amanuensis; of herself as substantially the adopted 
child of her old aunt, under her care as a child, as a woman never 
doing any thing of importance without her aunt’s knowledge ; liv- 
ing with her for many years in the closest intimacy, protecting 
her from the “ care-takers,” the prop and support of her old age. 
She tells of the indignation felt by Miss Howland at Mr. Robin- 
son’s taking the property of his wife according to Judge Thomas’s 
opinion. ‘She was so much grieved about it,” she says, “ crying, 
to think that my father had enough already of the Howland 
estate.” 

Then she goes on to tell of the compact. ‘She asked me if I 
would make a will satisfactory to her, she would make a will in 
my favor, so that my father could get no more of the Howland 
estate, and we would make a solemn contract that neither will 
should be revoked without returning the other’s will to the other 
through Thomas Mandell. She was to keep mine and I hers: 
mine to stand just as it was until hers and my father’s death. 
Her will I had was to be until her death.” To this proposal the 
niece, as she says, agreed. Through the mediation of Mr. Tucker, 
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Mr. Prescott, of New Bedford, drafted a will for Miss Robinson ; 
but as this contained a legacy to Mr. Robinson, his sister-in-law 
objected to it; and the two women, being then at Round Hills, 
sitting down and using a slate, and referring to the Prescott draft 
for forms, taking a number of days for the work, the aunt dic- 
tating, the niece writing, finally accomplished the will of Miss 
Robinson, leaving all her property to her issue, or, failing issue, 
to the Home for Children. This was subsequently executed and 
witnessed, placed in a long yellow envelope, and given to the 
aunt to be kept among her private papers. This will was written, 
excepting the date, at Round Hills, and was signed by Miss Rob- 
inson in black ink. When she came up from Round Hills, she 
wrote over her signature in blue ink, adding also the date (Sept. 9, 
1860) in blue; then the witnesses signed. 

The slate was used in drafting the aunt’s will at Round Hills. 
Two drafts were made and brought up to New Bedford, one of 
which was the will subsequently executed, which has been 
given on page 630. The words printed in italics were not then 
written. The will was not executed, for the reason, as Miss Rob- 
inson explained, that both aunt and niece thought that the later a 
will was executed prior to the testatrix’s decease, the more binding 
it would be. This was in the summer of 1860. There was then 
in existence a former will of the aunt’s, made in 1850, with a 
codicil in 1854, in the care of Mr. Mandell. This will, a very long 
document, placed her property in trust, and, after some legacies, 
gave the income to her sister and niece; and after their death, 
divided it in certain proportions between Hetty’s issue and charity. 
This, the complainant says, her aunt cancelled in August, 1861 ; 
tearing off her signature, and giving it thus mutilated to her niece, 
“to show that I had the whole income after my mother’s death, 
and also, as she had torn her signature off, to show that it was not 
satisfactory to her.” 

We next come to the niece’s account of the execution of the will, 
drafted, according to her story, in the summer of 1860, but bearing 
date the 11th of January, 1862, and its curious and singular con- 
nection with the second page. The story passes to January, 1862. 
The aunt and niece are then at New Bedford, at the aunt’s house ; 
and Miss Robinson relates the following events as occurring between 
the 1st of January and the 11th, the day of execution of the will. 
Taking the slate, the two women compose the contents of “ the 
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second page,” and Miss Robinson copies it out on paper, —a copy 
subsequently burned. 

Then a will is written out on paper substantially the same as 
that given on page 630, except that the document known as 
the “second page” is incorporated in it, and forms its second page. 
Hence the origin of the term “second page.” This is exhibit 
numbered 11. It is produced, and is in the niece’s handwriting. 
It did not bear Miss Howland’s signature, and was never executed, 
as explained by the complainant, “‘ because my aunt so assured me 
that they would not get the advantage of her, saying, that if she 
broke her promise to her niece, that she had taken from her dying 
mother to live with her again, that she would be worse than most 
any one in the House of Correction, because they wouldn’t lie to 
their relatives as a general thing. . . . If they do get a will out of 
me, it will be after I have no strength to oppose them ; and you will 
see how rapidly I will fade away. If they are bad enough to tease 
me to make a will, after I have distinctly told them that I have 
promised not to, any will that they would get me to make, it would 
take a great deal to satisfy them. And they would have so much of 
human nature, it would be to their interest to get possession of their 
money, being human nature enough to say, ‘ Poor Miss Howland, 
she can’t enjoy life, she suffers so much.’” The niece, as she says, 
then suggested to her to leave out that part called the second page, 
‘* pecause it would be very awkward for me to have it recorded, if 
they did not succeed in having her to make a will, —if the care- 
takers did not succeed.” It was then arranged that the “ second 
page” should be written out separately, and attached to a will 
in a manner which would render it easily detached. “If they 
did not get the advantage of her, then I could detach it, only 
showing it to Mr. Mandell, and perhaps the judge ; and if they did 
get the advantage of her, telling the judge that it was, — that she 
hoped that he would take them as words that she would say if she 
was alive. Then,” says Miss Robinson, “I was to copy the 
‘second page’ of Exhibit 11 (the draft, we repeat, of the will incor- 
porating the second page, and thus giving, as it was claimed, the 
designation ‘ second’), beginning it something as a will, and ending 
it something as a will.” By her aunt’s permission, she then added 
a few words to the draft made at Round Hills, namely, the words 
printed in italics, “ first page,” “third page,’ ‘also the executor 
of the 2d page of this will?’ and the date. Then she wrote 
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out two copies of the “second page.” Both of these her aunt 
signed, — one in the morning of the 11th of January, the other 
after tea the same day. The niece took “ very fine thread,” and 
caught both these copies to the first page of the will, and arranged 
them in such a manner that they could not be seen by the attesting 
witnesses. In the evening, Peter Howland, Keziah R. Price, and 
Electa Montague were called in. The old woman told her niece 
to stand by, and if she forgot to say it was her last will and tes- 
tament, to suggest to her to do so, and thus the will was exe- 
cuted. She read it over next morning, says her niece, “ putting 
her hand on a Bible where the names of her relatives were regis- 
tered.”” About this time, too, was composed the list of the rela- 
tions among whom the $100,000 were to be divided. A slate of 
these was made up, and a copy kept by the niece, while at the same 
time another copy was prepared on tissue paper, and kept by the 
old lady in her spectacle case, for easy reference. The duplicate . 
second pages remained attached to the will but a single night. 
Next morning, the very fine thread was severed by Hetty in the 
presence of her aunt. One duplicate was given to her to take to 
New York, with directions to reattach it to the will, should the 
influence of the care-takers overcome the invalid’s resolution ; while 
the other was placed in a white envelope, together with a copy of 
the will, and retained by Miss Howland. The duplicate selected 
for the niece was that signed after tea, for the curious alleged 
reason that, being signed nearer the moment of the execution of 
the will, it more nearly resembled the signature to that instrument 
than that signed earlier in the same day. 

Time goes on, and in a little more than three years from these 
events the aunt dies. On the evening of the day, or the day after, 
her funeral, the niece, with Mrs. Brownell the house-keeper, go to 
a little hair trunk in a closet, where the aunt was in the habit of 
keeping her papers. The search is for Miss Robinson’s will. 
They do not find that, but do find the white envelope containing 
the copy of the aunt’s will and the duplicate “second page” 
(known as Exhibit 15) retained by her. Next morning the search 
is renewed, in the presence of Mr. Edward H. Green, to whom 
Miss Robinson is now betrothed, and the long yellow envelope 
containing her will is discovered and opened. The niece has 
never heard of the new will. The mutual contract has been vio- 
lated, and thus ends the story. 
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To this secret agreement between the old woman and the young 
there is professedly no corroboration. Its very essence was 
secrecy. The complainant tells her story. The lips of the other 
party to the contract are closed in death. No human eye had ever 
beheld these duplicate second pages before the death of the woman 
who is claimed to have signed them. They were purposely hidden 
from the witnesses who signed the will of which they are alleged 
to be a part. These witnesses each tell the story of their witness- 
ing Miss Howland’s will. The execution of Miss Robinson’s will 
also is proved. Mr. Green gives an account of the discovery of the 
papers in the aunt’s trunk after her death. Miss Virginia R. T. 
Gerrish corroborates the complainant as to the intimate and affec- 
tionate relations testified by her to have existed between her aunt 
and herself, and relates that, in New York, on the Sunday evening 
when the news came of Miss Howland’s death, the niece pro- 
duced and read to her the will and “second page.” This, with 
the documentary evidence, makes the complainant’s case, — always 
excepting the expert testimony as to the genuineness of the several 
documents, of which hereafter. And to this should be added the 
admission contained in the answer of one of the defendants, Dr. 
Gordon, whether the conclusions to be drawn from it are favorable 
or unfavorable to the complainant, that Miss Howland had said to 
him in substance, “ I would rather not make a will if I could help 
it, on account of Hetty. I have been obliged to promise her that 
I would not make a will without letting her know it.” Also, “ that, 
she would make a will if it was not for her pledge or promise to 
Miss Hetty,” and that she said, as a part of the last conversation, 
** T was forced to promise her so, she dinned me, and teased me, 
and gave me no peace till I did ;” that she asked Gordon his advice, 
and that thereupon he said that he believed a promise extorted 
from one was not considered binding in honor or in law, to which 
Sylvia Ann replied, “No? Well, it was so, it was forced from 
me.” 

We turn now to the evidence of the executors. Their foremost 
defence is forgery. They claim that the signatures to both the 
duplicate second pages — papers “10” and 15”— were forged 
by Miss Robinson by tracing from the signature to the will admitted 
to be genuine. This charge they attempt to support by a vast 
mass of expert testimony, which will be considered in its proper 
place. It is not only however upon this expert testimony of the 
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falsity of the signature that the executors rely. Taking up the 
complainant’s testimony, they proceed to introduce evidence tend- 
ing to contradict it in a number of particulars. The care-takers are 
called “ nurse-witness-legatees,” as they are characterized by Miss 
Robinson’s counsel, and proceed to give a very different account 
of the relations existing between the aunt and niece. Electa Mon- 
tague, one of the care-takers, a veteran companion of aged ladies 
of New Bedford; Sally Brownell, another care-taker, the house- 
keeper, for over twenty years a servant of Miss Howland’s; Sarah 
Howland, a distant connection, but a constant visitor, who nursed 
the old woman in her last illness ; Eliza H. Brown, the night nurse ; 
Hetty H. Hussey, her cousin; Joanna Curtis, the cook, all sub- 
stantially concur. They represent the relations existing between 
the aunt and niece as not always the most agreeable, and depict 
themselves as the faithful friends upon whose consolation and sup- 
port the old lady was wont chiefly to rely. They are most of them 
legatees under the last will, and profess little love for the com- 
plainant. 

By these, and other witnesses, the defendants endeavor to paint 
in different colors the facts testified to by the complainant, and to 
throw new lights upon affairs at Round Hills and New Bedford. 
It would be impossible, in the limits of this article, to detail their 
varying success or failure in controlling the niece’s testimony. In 
a cause as carefully tried as this, so elaborately argued, scarce a 
fact is elicited on this record of a thousand pages, which does not 
tend to sustain some theory, some probability, on the one side or 
the other. Some striking points of the defendant’s case only can 
be mentioned. By the evidence of the relations of the parties, it 
was claimed the improbability of the contract was demonstrated. 
It was argued, too, that this duplicate paper contained statements 
in regard to Miss Howland’s faithful attendants false in fact, con- 
trary to her daily expressions of feeling and habits of thought. 
Much evidence was introduced that, so far from the will being 
readily made by the aunt in fulfilment of a contract, “ a clear under- 
standing,” it was executed only after long and persistent importu- 
nities of the niece. It was claimed that the draft of the aunt’s 
will, executed Jan. 11, 1862, was not made in 1860 with the niece’s, 
to be afterwards executed, that it was never written until 1862. 
The paper itself was relied on to show this, and expert testimony 
brought to prove this date to have been written at the same time 
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asthe body. The unexecuted will, incorporating the “ second page,” 
Exhibit 11, contained a blot or erasure of the date, explained by 
Miss Robinson to have been made because of a change of the day 
on which it was to have been executed. It is argued that this 
paper was never prepared before the eleventh day of January, 1862, 
as it must have been to account for the term “ second page,” used 
in the will and elsewhere ; but that it was subsequently written by 
the niece, and that the date was destroyed by acids (traces of which 
were found on it by experts) for the purposes of the case; an 
argument most ingeniously met by the complainant’s counsel by 
the suggestion that the ink-bottle getting low was reinforced’ by 
the vinegar-cruet, and by the more convincing, if less ingenious, 
argument, that if Miss Robinson desired to produce a false paper 
wholly in her own writing, she could have as easily made a fair 
copy, bearing no marks of erasure, as brought into court one which 
bore signs of acid on its face. 

Letters are produced from Hetty, showing her style to have 
been the same as appears in the second page. Former wills of 
the aunt are introduced, in none of which, as in that of 1850, 
already referred to, did she leave her whole property to the niece, 
and strong declarations in favor of the one admitted to probate are 
put in. “I have made it good and strong; Edward Robinson,” she 
said, “ would not dare to put down such a man as Dr. Bigelow” 
(one of the witnesses of this will). 

The omission of the father’s name from the niece’s will was 
claimed to have been actuated, not by the aunt’s advice, but by the 
taking of the trust-money by the father, which, it will be recol- 
lected, occurred in 1860, the year both of the mother’s death and 
the niece’s will. 

Contradiction is made of the placing the papers in the trunk, 
and of their discovery. Mrs. Brownell, who had constant charge 
of the trunk and keys, says that Miss Howland wished her to put 
the yellow envelope (containing Miss Robinson’s will, it will be 
recollected) into the trunk “ for Hetty ;” that she put in a white 
paper in 1860, soon after Mrs. Robinson’s death; but since that 
time no other papers, except bills and receipts once a year, and 
that the yellow paper was put in after the white. When and by 
whom then, it is asked, was the white envelope put into the trunk ? 
Mrs. Brownell and Miss Montague also contradict some of the 
details of the discovery of these papers, Mrs. Brownell not having 


Signature to the Will ( No. 1). 


Signature to “ second page’ ( No. 10 ). 


Signature to “ second page” ( No. 15). 
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been present, according to their account, when the yellow envelope 
was found. 

Testimony is produced to show that the aunt and niece were 
not together at Round Hills in the summer of 1860, when the 
alleged contract was made, and the slate so much in use; that 
Miss Howland only drove there occasionally that summer. The 
same witness, the hack-driver Pardon Gray, testifies that the com- 
plainant told him in reference to the will ultimately proved, of the 
existence of which she says she was ignorant, “ that they need not 
have been so secret about making the will, for she knew all about 
it soon after.” The conduct, too, of the complainant after her 
aunt’s death, in not referring to any agreement, but in endeavor- 
ing to have her aunt’s will set aside on other grounds, is much 
relied on. 

Thus, wherever a discrepancy could be discovered, or an im- 
probability pointed out, the defendants have done so; but, after 
all, their main reliance, and the chief struggle, was over the 
genuineness of the signatures to the duplicate “second page,” 
Exhibits 10 and 15; and it is for the extraordinary conflict of ex- 
pert testimony, demonstrating how completely scientific opinion 
may differ, that this case, after the interest awakened by the mag- 
nitude of the struggle has died away, will be most famous in the 
annals of the law. Here were three signatures of Sylvia Ann 
Howland: one to her will of 1862, Exhibit 1; one to each duplicate 
second page, Exhibits 10 and 15. That to the will was confessedly 
genuine. But it appeared upon superposing the other two over 
this, that the covering was so exact, letter for letter, stroke for 
stroke —‘* 10” (the duplicate “‘ second page” given to the niece) 
somewhat closer than “15” (that kept by the aunt, and found in the 
trunk) — and that not merely this covering existed, together with 
identity of all the spaces between the letters and the words, but 
that the locality on the paper and the distance from the margins 
of the signatures so nearly coincided, that the defendants, sup- 
ported by the opinion of some of the best experts in the country, 
were led to bring forward the theory that this extraordinary coin- 
cidence was not the result of chance, but of design. They claimed 
that these signatures had been forged to these papers by the com- 
plainant, by tracing upon the original signature of the will. It was, 
a priori, beyond the bounds of probability, they argued, that this 
coincidence of precise covering could occur, in short, practically 
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an impossibility ; but infinitely incredible, that just the signature 
the plaintiff wanted should match the only one she had. They 
claimed that the signatures 10 and 15 bore in themselves marks of 
tracing, and produced a large number of bills of lading signed by 
the deceased, none of which, they claimed, bore the characteristics 
of the disputed signatures. This issue was fully and squarely met 
by the complainant’s counsel. They answered that, the idea that 
no two signatures could cover was false in theory and in fact, and 
they produced signatures of many well-known persons, which they 
claimed covered better than the signatures of the deceased lady. 
They met expert by expert. Wall Street and State Street furnished 
their most eminent judges of handwriting to the one side or the 
other. The rival “ commercial colleges” sent presidents and rep- 
resentatives, each equally positive, and ready to support by oath 
the truth of their several opinions. The Coast Survey sent on 
from Washington one of its most eminent members. The science 
of photography was exhausted in the variety and number of pictures 
of the disputed signatures. Recourse was had to the magnifying 
glass. Numberless exaggerated images of the words “ Sylvia Ann 
Howland” were manufactured, and appear upon the files of the 
court in immense books of exhibits ; and not merely of these signa- 
tures, but of the many which are claimed to cover as well as the 
disputed signatures ; and of other signatures of the testatrix, of the 
will itself, of the papers 10 and 15. Learned chemists were called, 
who gave their judgment of the ink. Skilled engravers, habituated 
in the art of tracing, pored over the strokes and curves of the let- 
ters. Harvard University contributes to the list of witnesses 
three of its most distinguished names. The most celebrated 
mathematician of the country is invoked, who states the doctrine 
of chances with a precision and solemnity which astounds the un- 
educated understanding. The learned physician, so famed both 
in poetry and science, applies his microscope, and gives his opinion. 
The naturalist, whose name on both continents is second only to 
Humboldt’s, who, as he testifies, began natural history as a child, 
and is to-day a student, gives his analysis with characteristic zeal 
and earnestness. The testimony of witnesses develops weeks of 
laborious preparation. Before they have come on the stand, many 
of these witnesses have passed months in the closet, working some- 
times ten hours a day, comparing, analyzing, photographing, magni- 
fying, doing every thing that science and experience could suggest, 
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to fit themselves to give a correct opinion. They produce the re- 
sult of their labors in the elaborate magnified exhibits, which, 
bound in large volumes, are lasting proofs of their diligence and 
ingenuity. Not a curve in a letter, not a down stroke, or an up 
stroke of the pen, not a dot of an i, or a cross of a t, or a waver of 
the hand, but what has been subjected to the most searching ex- 
amination under powerful microscopes, while essays are read upon 
the philosophy of handwriting, in theory and practice. Page fol- 
lows page of minute criticism of hair-lines, loops, curves, turns, 
body strokes, and so on, to utter weariness. Yet, after all, with 
what result ? 

No slur can be cast upon the integrity of any of these gentlemen. 
They have no interest in the result of the suit. Their characters 
are above suspicion. Truth is primarily their object. Did that 
old woman beyond the grave sign those two papers? On this side 
of the grave the niece alone knows. The niece says she did. But 
for this, if an untruth, she is to have millions. Can science give 
her the lie? So scientific men pore over these nine little words for 
many months. They apply to them the many instruments that 
the laboring brains of former scientific men have invented, and the 
scientific data of past years. Yet, with all this, they stand ranged 
on the one side and the other, differing from and contradicting one 
another, not only on the main question of the forgery, but in a 
thousand more minute but still important particulars, equally 
confident of adverse opinions, until the brain of the unprejudiced 
reader of this mass of conflicting opinions swims with confusion, 
and he asks, with “ jesting Pilate,” What is truth? Thus the result 
of so much labor of experts, — their skill, their ingenuity, their 
patience, their anxiety, simply demonstrates to the profession their 
inutility as witnesses in a court of justice. Fact is untrustworthy 
enough. Of a single occurrence, a hundred different accounts 
may be given in good faith by honest spectators. But when we 
come to opinion, who shall state the limit of discrepancy, or 
dare to name the number of conflicting theories? Let it not be 
understood that it is desired to cast reflections upon science, nor 
upon the curious and ingenious means which it supplied, — un- 
happily not for the elucidation of this case. Let any one take the 
testimony of either one or the other side to this controversy, and 
he will marvel at the precision with which it was possible, by the 
resources of science, to supply the conclusions which were want- 
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ing to facts. Let one read only the evidence of the defendants, 
and, however little prone to moralize, he will wonder at the ap- 
pliances of modern art which has detected, both by mathematical 
demonstration, and by an analysis of handwriting and chemical 
investigation, very nearly amounting to mathematical demonstra- 
tion, a hidden crime, and made it as patent as the daylight. This, 
he will say, is providential. No link is wanting. The discovery 
of the footprint, the trace of blood, bears no comparison to this. 
Hereafter, the curious stories of Poe will be thought the paltriest 
imitations, when real life affords such an instance of the detection 
of guilt by the unanimous testimony, not of eye-witnesses, but of 
bankers, photographers, writing-masters, mathematicians, and nat- 
uralists. So positive is their testimony, so exact in its details, 
so nicely does one fact fit the other, and so curiously is each 
explained and reconciled, that the eye will almost see Hetty H. 
Robinson holding to the window the genuine document, folding over 
it the spurious paper, wetting her pencil, and tracing the words, 
and then covering the pencil tracings with ink. But let the tes- 
timony of the complainant’s experts alone be read, and the picture 
is wholly changed. The providential detections of science become 
unjustifiable slanders; it is the old woman who has traced, with 
trembling fingers, her fixed and formal autograph. The genuine- 
ness is beyond a doubt, and is patent upon a comparison with . 
the aunt’s former undisputed signatures. The signs of tracing 
are but the nervous trembling of old age; the curious covering, 
the not unusual result of writing from the wrist, in a cramped 
position, by an aged woman, unused for many years to write more 
than her signature. 

Who then shall decide when such doctors disagree, or do more 
than review their testimony, and wonder, on the one hand, at its 
ingenuity, its research, and its elaboration; on the other hand, at 
its curious discrepancies, its multifold and manifold contradictions ? 
Take first that of the defendants, for with them the discussion 
originates. At the head of their experts, marches Albert S. South- 
worth, one of the earliest photographers in the country, for twenty- 
five years engaged in this business ; once a teacher of penmanship, 
and for six or seven years much devoted to questions of hand- 
writing, a frequent expert in courts of law. The study of these 
signatures and these enlarged photographs has occupied him for 
weeks. ‘The two signatures,” he says,— Nos. 10 and 15,—“ are 
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similated signatures of the hand in the standards and in No. 1, and 
are made up, traced, and copied by another hand from No. 1, as an 
original, and are not genuine.” He produces magnified riders of 
transparent paper, superposing the supposedly spurious upon the 
admittedly genuine signature, to show the exactitude of the covering. 
He came to this opinion, he says, by being shown the papers in the 
clerk’s office by a perfect stranger, who afterwards proved to be one 
of the defendants’ counsel. He compares the disputed signatures 
with others of the aunt’s admitted to be genuine, also with the 
writing of the body of the disputed instruments admitted to have 
been written by her niece, and declares these disputed signatures 
to have been written, not by the aunt, but by the niece; and he 
adds, — 


“ And my mind would have come to the same conclusion had I not have 
had any genuine writing of Sylvia Ann Howland’s before me. I should 
say also, with the signatures 10 and 15 alone, I should have considered 
them similated without any other writing whatever. Taking either of them 
separately, I should have believed them similated from the internal evi- 
dence in each; and taking them with the signatures of Sylvia Ann How- 
land in either of the three particulars which I have mentioned, alone, with 
the filling; and altogether, in either of those three, there is overwhelming 
evidence, in my own mind that signatures to Nos. 10 and 15 are not 
genuine.” 


He goes over the writings, letter by letter, curve by curve, with 
enormous detail, and, in comparing the disputed signatures with 
the filling of the papers in the niece’s hand, adds the following 
curious commentary : — 


“Indeed, it is more difficult to find forms and characteristics unlike, and 
not presenting characteristics in 10 and 15, than it is to see those that are 
natural and the habit of the hand; and the whole answer to the question 
may be, that there is scarcely a point or a place where the hand is not dis- 
tinctly traced. Not that one of these points or places, or two, or ten, 
constitute sufficient ground for an opinion; but in their mathematical 
arrangement, and absolute harmony in every respect, disconnected from the 
similation of the signatures in 10 and 15, they are like the footsteps of an 
individual, under different circumstances, — sometimes slow and sometimes 
rapid; sometimes on a hard path, and sometimes in the sand; sometimes 
with the measured tread on the floor, or on tiptoe on the muddy flag-stone ; 
sometimes in the slipper, in the boot, or in the rubber, or barefoot ; some- 
times in the jostling crowd, the measured step to the drum, the whirl of the 
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giddy dance; and in every other position in which the step or mark could 
be seen, measured, compared, and recognized, mathematically. So many 
combinations of characteristics are circumstantial truths to my mind, mak- 
ing it an absolute demonstration.” 


John E. Williams, for ten years president of the Metropolitan 
Bank of New York city, declares 10 and 15 spurious, and “ has 
no doubt whatever of the correctness of the conclusion to which 
he has come.” 

Joseph E. Paine, of Brooklyn, an accountant of thirty years’ 
experience, an expert who accomplished the curious feat of the pen, 
known as the “ Emancipation Proclamation,” states the signatures 
10 and 15 not to be genuine, and to have been undoubtedly formed 
by tracing in some one of its various methods. When asked as to 
his confidence in his opinion, he answers, “I should say the next 
degree to knowing absolutely who did sign them, —seeing them 
signed. I mean by that I have not a solitary doubt that they are 
forged or similated signatures.” 

George Phippen, Jr., of Boston, for twelve years assistant pay- 
ing teller of the Suffolk National Bank, declares it impossible for 
any person to make a signature that shall so closely resemble 
another, that he has tried his own signature hundreds of times, 
also the signatures of others, and never found two signatures of his 
own or of others that would match exactly with each other in 
every detail; that he has “ no possible doubt” of the want of gen- 
uineness of 10 and 15. 

Solomon Lincoln, formerly cashier, now president, of the Web- 
ster National Bank, declares that his degree of confidence that the 
signatures are not genuine amounts almost to moral certainty ; 
that he has frequently tried to write alike for the purpose of making 
uniform signatures to bank-bills ; but always without success. 

Charles A. Putnam, a broker and banker of Boston, for twenty- 
three years connected with banks as clerk, teller, or cashier, pro- 
nounces 10 and 15 not genuine, and “ has hardly a doubt” on the 
subject. 

George N. Comer, the well-known president of the Commercial 
College in Boston, who has made, he says, the critical examina- 
tion and comparison of handwritings a study for twenty-five years 
past ; who has been consulted as an expert in handwriting continu- 
ally during the whole of that time; who has testified as an expert 
in various courts of this and other States upwards of two hundred 
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times; and has been consulted in probably a dozen cases, for every 
one in which he has testified, declares that 10 was copied by 
having been placed over 1, and written with a lead pencil wetted, 
and then written over with pen and ink; that 15 was written over 
the signature of 1, without the intervention of wetted pencil or 
similar material ; that he is “ as confident of this as if he had seen 
them written ;” that the writing of no two persons stains the 
paper, that is, produces the same microscopical effects, in the same 
way, and that the ink in 10 and 15 stains the paper in precisely 
the same way as the body of these papers, and not as the genuine 
signature in 1; that the same hand wrote 10 and 15 that wrote 
this filling, and that he gave these opinions with no knowledge of 
the merits of the case on the side that asked his opinion. 

James B. Congdon, treasurer and collector of New Bedford, 
for thirty-two years cashier of Merchants’ Bank of that city, de- 
clares it his opinion that it is “‘ utterly impossible for any individual 
to write his name three times so that the resemblance may be such 
as appears in 1, 10, and 15; that he has examined the signatures 
of eleven different persons, five hundred and seventy-two signa- 
tures, rendering necessary thirty-seven thousand seven hundred 
comparisons, and found no such resemblance between any two of 
them; that his conviction is entire and undoubted that they are 
not the signatures of Sylvia Ann Howland.” 

William F. Davis, of Boston, broker, formerly clerk in the Suffolk 
Bank, for twenty years a student of handwriting, has no doubt in 
his own judgment that 10 and 15 were traced from 1. 

Alexander C. Cary, manager of the Boston office of the Ameri- 
can Bank Note Company, gives much the same testimony. He 
declares that 15 slipped in the tracing. He feels certain of all 
this. There is “ no doubt whatever” in his own mind. 

George C. Smith, an engraver since 1811, from his experience 
of over half a century, declares that, assuming 1 to be genuine, the 
others could not possibly be ; that he has never known three signa- 
tures so to correspond. 

John E. Gavit, of New York, president of the American Bank 
Note Company of the city of New York, — the principal company in 
the world, — has never in his experience found two signatures by 
the same hand absolutely identical, fac-similes, and states with a 
“ great deal of confidence,” though feeling it to be a“ grave case,” 
his opinion of the tracing. 
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George A. Sawyer, of Boston, a writing-master and student of 
handwriting, declares it his * conviction” that the signatures to 1 
and 15 are false. He says, — 

“ They are not natural: they are studied. They exhibit great effort to 
make them look exactly like No. 1. Superpose 10 on 1, they will almost 
perfectly coincide throughout, although there is no line to guide the hand 
in writing. Match the margins of the papers 10 and 1, and the signatures 
will superpose ; the distance from the margins on either side of the signa- 
tures of 10 and 1 are the same on the corresponding sides. There is uni- 
formity in length of signatures and spacing of the letters. No. 1 indicates 
a trembling hand, but perfectly natural movement. No. 10 shows great 
effort to imitate No. 1, and although quite successful in some parts, yet 
fails in others. The effort to imitate a trembling hand exhibits more of a 
vibratory movement. There is evidence of retouching, and this retouching 
is apparently done with great care. Nos. 10 and 15 exhibit more firmness _ 
of hand than No.1. It is remarkable that the signatures of 1 and 10 co- 
incide so perfectly without any line to guide the hand. The impression 
that I received when I first saw the signatures 1 and 10, was, that No. 10 
was not natural; I have seen nothing in subsequent investigation to change 
that impression.” 

Dr. Charles T. Jackson, the well-known chemist and State Assayer 
of Massachusetts, familiar with the microscope since 1825, finds 
upon microscopical examination the signature of No. 10 to consist 
of two inkings, —“ a signature written in pale ink, being covered 
with a-very thick and black and gummy ink.” 

Lemuel Gulliver, for over twenty years cashier of the National 
Union Bank, declares 10 and 15 forgeries, and traced from 1. He 
has great confidence in his opinion. 

Professor Eben N. Horsford, formerly professor of chemistry in 
Harvard College, discovers, upon microscopical examination, signs 
of double writing in No. 10. He declares it to have been rewritten 
or painted, as the expression is. He finds indications of tracing in 
both 10 and 15. 

Finally, Professor Benjamin Peirce, formerly of Harvard College, 
now Superintendent of the Coast Survey, has, with his son, Mr. 
Charles 8. Peirce, also a skilful mathematician, carefully examined 
the signatures and observed their coincidences. He has the “ ut- 
most degree of confidence ” that No. 10 is not an original signa- 
ture. In such marked language does he give his testimony, that 
the liberty is taken of transcribing a portion of it. After stating in 
detail his method of calculation, he proceeds, — 
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“Tn the case of Sylvia Ann Howland, therefore, this phenomenon could ' 
_ occur only once in the number of times expressed by the thirtieth power of 
five, or, more exactly, it is once in (2666) two thousand six hundred and 
sixty-six millions of millions of millions of times, or 2,666,000,000,000,- 
000,000,000. 

« This number far transcends human experience. So vast an improbability 
is practically an impossibility. Such evanescent shadows of probability 
cannot belong to actual life. They are unimaginably less than those least 
things which the law cares not for. 

“ The coincidence which is presented to us in this case cannot therefore be 
reasonably regarded as having occurred in the ordinary course of signing a 
name. Under a solemn sense of the responsibility involved in the assertion, 
I declare that the coincidence which has here occurred must have had its 
origin in an intention to produce it. If coincidence is ever of any value as 
evidence concerning form, figure, or face, it is valid here; and it is utterly 
repugnant to sound reason to attribute this coincidence to any cause but 
design. But even here the statement of the case is not closed. There is 
still an impossibility to be piled upon the immense barrier which has been 
exhibited. The signatures which were compared together were all written 
upon ruled lines. The signatures No. 1 and 10 were not so written. Had 
they been so written, the improbability of coincidence would have been just 
that which I have given. An additional datum is required from observa- 
tion; namely, the tendency to uniformity of level in the characteristic lines 
of Sylvia Ann Howland’s signatures when her writing was not guided by 
aruled line. The means of obtaining this datum are meagre. Neverthe- 
less, it is apparent from the irregular curvature of the lower lines of the 
- few of her signatures which I have seen, written in this way, that her uni- 
formity of placing her characteristic lines on a level was not so great as 
would be expressed by the number one-half; that is, it would not occur 
half the time with each characteristic line. But even were this the case, a 
complete uniformity in the level of all the characteristic lines would not 
occur once in two hundred millions of times. There is another practical 
impossibility, which is quite independent of that previously obtained. 
There is still to be introduced the improbability of having the two signa- 
tures at the same exact distance from the edge of the paper, which increases 
the improbability at least ten times, and probably a hundred-fold.” 


Against this vast mass of testimony it would seem as if no de- 
fence could be interposed. It should crush, one would say, by its 
enormous weight. Yet the complainant’s counsel were not daunted. 
In the first place, to the theory, upon which hangs the reason- 
ing of many of the defendants’ witnesses, that no two signatures 
will ever cover, they oppose a flat denial. They go forth, appar- 


VOL. IV. 43 


’ 
l 
t 


650 THE HOWLAND WILL CASE. 


ently, into the community, and seek for signatures that will cover; 
and they are successful, — after how much search or how much 
disappointment it is not known. But the result must have ex- 
ceeded their most ardent anticipations. John Quincy Adams finds 
among the papers in the study of his grandfather, the President, 
many returned checks ; of these, one hundred and ten are given to 
Mr. J. C. Crossman, an experienced engraver of Boston. These 
are carefully compared by him, one with another, and nun- 
bered,— making twelve thousand one hundred comparisons, 
Twelve signatures are selected as being the most similar, and are 
photographed in a magnified form, with the assistance of Mr. Black, 
the photographer. Two copies of all are made, one upon transpar- 
ent paper, so that any one signature may be superposed on any 
other. These are filed in the case as exhibits, and the accuracy 
of their covering speaks for itself. The signature is “J. Q. 
Adams.” They certainly show a most striking similarity, both in 
the formation of the letters and the spaces between both the words 
and the letters. Crossman, and many other experts, testify at 
length as to the comparisons. One is found which, in his judgment, 
shows a more accurate correspondence than 10 over 1. Several 
better than 1 over 10, or 15 over 1. In like manner, the checks 
of Samuel W. Swett, president of the Suffolk National Bank of 
Boston, are taken: sixty-four given to the expert, four thousand 
and ninety-six comparisons made of his signature, seventeen en- 
larged photographs are made, which are treated in the same man- 
ner, and show a most remarkable uniformity. The same course is 
pursued with the signatures of Dr. Clement A. Walker, superin- 
tendent of the Boston Lunatie Hospital ; Stephen Fairbanks, late 
treasurer of the Western Railroad; George C. Wilde, clerk of the 
Supreme Judicial Court ; Francis W. Palfrey, counsellor-at-law, and 
special examiner for the court of the complainant’s witnesses ; and 
Joseph B. Spear, a copyist, former clerk to Governor Andrew. 
These signatures all show a remarkable uniformity, and in some 
of them the covering appears as remarkable as in those of the case 
at bar. The result in general terms is, that several are found 
which cover as well, or about as well, as 10 covers 1; and very 
many that cover better than 1 covers 10, or 15 covers 1. By these 
the complainant’s counsel claim to have destroyed the non-covering 
theory of the defendants, and advance one of their own, which is 
aptly exemplified in the words of Mr. Wilde: ‘I should think the 
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uniformity of my signature has increased for the past ten or fifteen 
years ; though, always having written with difficulty, 1 have written 
with care.” 

Not content with this, the complainant’s counsel take the signa- 
tures of Sylvia Ann Howland upon the bills of lading produced 
as exemplars of her signature by the defendants, and photograph 
them, placing them in succession one below the other, and claim 
by this means to show a great uniformity in Miss Howland’s method 
of signing her name, also in the length of signatures and spacings 
of the words. Crossman testifies that one of these covers another 
almost as well as 10 covers 1; and finds several instances where 
the covering is better than 15 of 1, or 1 of 10. 

Passing to the opinion of experts, the complainant calls George 
H. Morse, a plate engraver, of Boston, of twenty-five years’ experi- 
ence. After an examination of all the papers, including the signa- 
tures to the bills of lading, he finds no signs of tracing in 10 and 
15, and pronounces them both genuine. 

Thomas C. Mullin, a teacher of penmanship, has made the same 
examination, and believes the signatures genuine. He has seen 
writings cover quite as well, and would expect this to be the case 
with people who wrote a cramped or mechanical hand. It would 
be likely to be the case with a person who had not a good com- 
mand over the pen, or a free use of their hands, but wrote carefully 
letter by letter, as a lame man would walk, step by step. 

Joseph A. Willard, clerk of the Superior Court for the County 
of Suffolk, a well-known and highly esteemed expert in handwrit- 
ing, declares the signatures of 10 and 15 genuine; and has seen 
signatures cover better, considering all the surrounding circum- 
stances. 

Charles French, the principal of French’s Commercial and 
Nautical College, also a well-known and experienced expert of long 
standing, gives the same opinion, with a lengthy analysis. 

William H. Eaton, of another commercial college bearing his 
name, called frequently as an expert for seventeen years, is con- 
vinced of the genuineness of the signatures. “ It is quite a com- 
mon occurrence with me,” he says, “to notice that certain classes 
of writers repeat themselves ;”’ and he distinguishes between people 
writing from the thumb-joint and those writing with an arm mo- 
tion, who generally write a freer hand, and are subject to more 
irregularities. A person in il) health, rarely writing, in a cramped 
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position, and propped up, would be, he thinks, apt to repeat 
herself. 

W. W. Crapo, one of the counsel for the complainant, to be 
sure, — but the only witness called who had seen Miss Howland 
write, — thinks the signatures genuine. 

John A. Lowell, engraver, can see no indications of tracing or 
of counterfeiting, and believes the signatures genuine. He also 
testifies, that if 15 had been traced from 1, and slipped in the 
tracing, at least forty separate slippings would be necessary to 
account for the differences. 

George Pye, a draughtsman, with much experience in tracing, 
finds no evidence that his art has been called in play. 

George Mathiot, since 1850 in charge of the electrotype and 
photographic division of the Coast Survey, pronounces 15 to be a 
writing, made by a pen by the same hand that wrote 1, and infers 
the same of 10. He gives his opinion, that the tracing attributed 
to Miss Robinson “ might possibly have been done by an ingenious 
card engraver, with his special appliances for tracing, but not by 
any person who had not united practice with great capabilities.” 
He finds in the exhibits of the signatures of President Adams, 
and some of the rest, greater similarities than exist between the 
genuine and disputed ones of Miss Howland. 

J. C. Crossman, already referred to, has a great degree of con- 
fidence that the signatures are genuine, based on the resemblances, 
local and general, of the disputed signatures to those on the bills of 
lading, some of which bear signs of having been retouched by the 
writer. 

Professor Agassiz has subjected the disputed signatures to a most 
searching microscopic test. Under a compound microscope, with 
a power exceeding thirty diameters, the paper appeared to consist 
of “fibres felted together, intercrossing each other in every direc- 
tion, not unlike a pile of chips pressed together.” The action of 
the ink on these fibres is analyzed and explained with his usual 
clearness ; the thicker portions being accumulated upon the super- 
ficial fibres, like mud along the river-side after a freshet, while the 
more fluid portion has penetrated deeper. Pencil, not being a fluid 
substance, would have left a mark upon the superficial fibres ; of 
this he finds no trace, nor is the surface of the paper disturbed as 
it would have been if india-rubber had been used. He declares 
that the inequality of the distribution of the ink has led to a 
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mistaken theory about the lead pencil. He sees no marks of 
tracing. 

Dr. Oliver Wendell Holmes finds nothing in the disputed signa- 
tures, while placed under the microscope, to give indication of the 
use of two inks, nor any thing to show that either had been 
traced. 

In addition to this, the plaintiff called experts, who pronounced 
the Voigtlander lens used by the defendants in their photography 
to be inaccurate ; and this, on the other hand, was rebutted by the 
defendants. Issues were raised as to the color produced in a 
photograph by certain colors in nature. Evidence was introduced 
tending to show that the defendants’ photographs had been touched 
with a brush. Miss Alice Cornelia Driscoll, going to Whipple’s 
photograph rooms, to examine some photographs of ladies and 
gentlemen of the American Baptist Missionary Union, being a 
young lady who testifies that she is careful in all things to study 
to show herself approved unto God, finds herself providentially 
brought into the peculiar circumstances of noticing another young 
lady, with bonnet and shawl, engaged with a brush over the signa- 
ture of Sylvia Ann Howland; and she again is contradicted by 
evidence from this establishment. 

Of the large amount of evidence reported more than half, doubt- 
less, was inadmissible, and would have been excluded. One of the 
eminent counsel expressed the opinion, in argument, that all the 
testimony drawn from photographs was clearly inadmissible. We 
are not aware of any decision admitting such testimony upon a 
question of handwriting. It is hearsay of the sun. This case is 
an instance of the number of collateral issues raised. The correct- 
ness of the lens, the state of the weather, the skill of the operators, 
the color of the impression, the purity of the chemicals, — these, 
and many other issues, easily conceivable, would be raised in every 
case. Again, the competency of the similarity of the signatures of 
J. Q. Adams, Stephen Fairbanks, and the rest, seems extremely 
doubtful, as tending to prove that Sylvia Ann Howland’s signatures 
would have the same similarity. True, this is introduced to con- 
tradict assertions of the repondents’ witnesses, that no two signa- 
tures of the same person would cover; which was a reason given 
by many of them for their opinion of the want of genuineness of 
Sylvia Ann Howland’s. But in point of fact how can it be possible 
to argue one person’s liability to reproduce her signature, from the 
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habit of six others selected for this concededly singular peculi- 
arity? It would be as well, as was suggested, to infer one’s power 
of shooting with precision, ploughing a straight furrow, or drawing 
a straight line from an examination of the performances of others, 
A variety of collateral issues are raised ; it must be shown not only 
that the person wrote the signature, but under what circumstances 
he wrote ; what was his bodily health and his state of mind; and 
this must be repeated as to every signature. The book of exhibits 
of the signatures of John Quincy Adams and the rest does not show 
the average number of times the signatures of a certain number of 
individuals selected at hap-hazard — for instance, on a page of a 
directory or in a college class — would cover ; but it merely shows, 
that after diligent search, and after much selection, signatures can 
be found that will cover. It certainly contradicts the broad asser- 
tion that such a thing has never existed, and is therefore impos- 
sible. In short, it shows it possible; but affords no means of 
judging whether it is probable. But whether this reason of some 
of the respondents’ witnesses for their opinion is sufficient ground 
for admitting the similarity of J. Q. Adams’s signature, on a ques- 
tion of the forgery of Sylvia Ann Howland’s, seems doubtful. 
If this evidence is competent, it certainly would have been admis- 
sible for the respondents to have rebutted by introducing photo- 
graphs ad infinitum of the signatures of all the rest of the world; 
and when would there have been an end to this testimony ? 

But without regard to the admissibility of the expert testimony, 
it has been stated as much at length as the limits of this article 
would permit, because nothing but the statement seems to afford the 
proper criticism on what may be fairly termed the modern experi- 
ment of experts, — the assistance of the opinion of a court or jury by 
the opinions of others. The system, as it now stands, of retaining 
experts, is much the same as retaining lawyers. Neither are 
under any obligation to devote their time, as is every eye-witness, 
to the party requiring their services. Both have knowledge, skill, 
and experience, which must be bought and paid for. It is in both 
cases their property, their capital, their means of earning an honest 
and honorable livelihood. A litigant, approaching the trial of a 
cause where expert testimony is required, secures the service of his 
experts much as he does his counsel. He takes their opinion, and 
if it is favorable to him (and what is most remarkable, it is almost 
universally favorable to him), the experts are almost, if not quite, 
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as much in his employ as his counsel. Honorable men, whether of 
the legal or other professions, go only to a certain mark in identi- 
fying themselves with the interest of their clients. But the expert 
not infrequently goes farther than the lawyer. He is familiar with 
the preparation of the case ; he is present at consultations ; his own 
evidence is carefully prepared, and noted; his sympathies are en- 
listed ; he acquires an honest belief in the justice of the side upon 
which he is called, and of the injustice of the other. Upon taking 
the stand, the counsel for his employer becomes his personal pro- 
tector, that of the adversary his personal assailant; and the assail- 
ant of what are dearer to him, his favorite scientific theories. His 
opinions are turned, and twisted, and subjected to a searching 
cross-examination. Perhaps covert imputations are cast upon his 
motives. He is unwilling to recognize the fact that he is to receive 
pay for his services. It seems to degrade him to acknowledge that 
any thing but a love of truth induces him to testify; while, as a 
matter of fact, if truth only —or the reward of virtue, which the: 
proverb gives—should be held out to him as an inducement to 
appear on the witness stand, he would decline to be a witness. 
Properly enough, too, for he has a right to be paid for his time and 
skill. In short, he is in a false position. He wishes to appear a 
judge. Circumstances have made him a partisan. No one can 
read the cross-examination of some of the experts without feeling 
keenly the defects of the present system. One of the witnesses, 
doubtless a perfectly fair-minded man, says, with a sort of shame 
(false it is thought), when pressed about the compensation that is 
honestly due him, that the “ responsibilities of his situation forbid 
his giving his mind to it.” The compensation of another witness 
has reached $1000 in one case, and $500 in a second. But, 
throughout, the experts, when questioned, generally evade the 
question of pay, instead of frankly acknowledging that this is an 
element, and a legitimate element, in their services under the 
present system. As long as this lasts, the only true position for 
them to take, is that of persons to whom a question of opinion has 
been presented, and who, having given a certain opinion, are re- 
tained by the parties in whose favor they have given it, to carefully 
prepare that opinion, with its reasons, and state it to the tribunal 
before which the case is tried, with as much freedom from preju- 
dice in favor of their employers on other points of the case as poor 
human nature will permit of. 
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It would have been interesting, after all this labor and prepara- 
tion, this conflict of testimony and elaborate argument, to have 
had an opinion upon the competency of the evidence on this ques- 
tion of forgery from the learned judges before whom the case was 
argued. But it was not to be. The case was to turn on one of 
the preliminary questions, the decision of which in the negative 
would render it unnecessary to decide these difficult questions of 
fact, as well as the interesting points of law, and would render it 
unnecessary for the judges to examine a single one of those ingen- 
iously magnified photographs, except as a matter of mere curi- 
osity. The statute of Massachusetts (Gen. Stats. chapter 131, 
section 14) provides that parties in civil actions and proceedings 

. shall be admitted as competent witnesses for themselves or 
any other party, . . . provided that where one of the original par- 
ties to the contract or cause of action in issue and on trial is dead, 
. . . the other party shall not be admitted to testify in his own 
favor; and where an executor or administrator is a party, the 
other party shall not be admitted to testify in his own favor, 
unless the contract in issue was originally made with a person who 
is living, and competent to testify, except as to such acts and con- 
tracts as have been done or made since the probate of the will or 
the appointment of the administrator.” The act of Congress 
(13 Stat. at Large, 351) had provided, “ that in the courts of the 
United States there shall be no exclusion of any witness on account 
of color, nor in any civil actions, because he is a party to and inter- 
ested in the issue tried.” To this provision, admitting parties 
under all circumstances, Congress, on the 3d of March, 1865, 
passed an amendatory act, providing “ that in actions by or against 
executors, administrators, or guardians, in which judgment may 
be rendered for or against them, neither party shall be allowed to 
testify against the other as to any transaction with or statement by 
the testator intestate, or ward, unless called to testify thereto by 
the opposite party, or required to testify thereto by the court.” 
Here, then, was the case. There was no claim that the complain- 
ant had been called to testify by the other party. In fact, she had 
been examined generally as a witness upon her own petition, after 
hearing by the court, the question as to her competency and the 
admissibility of the evidence being reserved for consideration at the 
final hearing. It was argued by the counsel for the complainant, 
that this was a discretion invested in the court, to be exercised 
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upon application of a party within the statute, who has not been 
called by the opposite party ; and that the exercise of this discre- 
tion would depend upon the equities of the case, and many such 
equities were pressed in argument: in the first place, the evidence 
aliunde, calling for an explanation as to what transpired between 
the plaintiff and the deceased, for instance, the admissions contained 
in the answer of Dr. Gordon; in the second place, the fact of the 
deposit with one another of the mutual wills; in the third place, “ the 
second page”’ inserted in the will, calling for “ the second page” ; 
and, finally, with great force, the consideration that forgery had 
been charged against the complainant, and that if any explanation 
was to be admitted it must come from her. The statute of Massa- 
chusetts, it was argued, would, if the complainant was indicted 
for forgery, enable her to take the stand and clear herself, but in 
this case her mouth was shut, unless “ required to testify by the 
court.”” 

But the court declined to take this view of the statute. Upon 
a review of the legislation of Congress, it was held that it indicated 
an intent so to legislate that the evidences of title to real estate 
and the rule of decision in all controversies affecting the rights of 
property should be the same in the Federal as in the State courts 
of the same district; and that inasmuch as the complainant, had 
this case been tried in the State courts, would have been incom- 
petent, the Federal court would not “ require ” her to testify. Strik- 
ing out, then, Miss Robinson’s evidence as to all transactions with 
or statements by her aunt, the court was of opinion that the re- 
maining testimony was not sufficient to prove the alleged contract. 
The remarks admitted by Dr. Gordon to have been made to him 
by Miss Howland were considered as quite too loose and indefinite 
to be regarded as of any legal obligation. The wills themselves, 
unaided by the evidence of the complainant were held to furnish 
no intrinsic evidence of being mutual. Without her evidence no 
testimony existed that the “‘ second page”’ ever formed part of the 
aunt’s will; or that the aunt had ever any knowledge of the com- 
plainant’s will found in her trunk. Thus the complainant’s own 
words being the life of her case, with the extinction of that, little 
remained but the great mass of experts’ opinions, interrogatories, 
and cross-interrogatories without number, the formidable exhibits, 
the work of so many laborious hours and skilful hands, now, 
alas! useless, except, perhaps, to point a moral to some unsympa- 
thizing stranger. 
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Behind all these questions there still remains the gravest, and 
perhaps the most interesting, legal point; namely, the doctrine of 
mutual wills, and its application to the facts of this case. The 
reported decisions on the subject are neither numerous nor har- 
monious, nor altogether well reported. Elaborate arguments upon 
these cases and the principles involved in them were submitted by 
counsel, and there was much difference of opinion as to the prin- 
ciples upon which they rested, together with the rationale of their 
applicability to the facts of this case. 

It is not proposed here to enter into a discussion, which, to be 
complete, must be lengthy. The doctrine of the principal text- 
writers seems to be that when a fair and definite agreement has 
been entered into between two persons to make mutual wills, and 
such wills have been duly executed, that neither can revoke their 
will without giving notice to the other of such revocation. Roper 
on Legacies, 766; 3 Parsons on Contracts, 406; 1 Jarman on 
Wills, 28; 1 Williams’ Executors, 104; 1 Redfield on Wills, 183; 
1 Story’s Equity Jur., § 785. 

The reason of the doctrine is best stated by Mr. Hargrave in 
his Juridical Arguments (vol. ii. p. 272). 


“Tt is plain that the two contracting parties did not mean that one should 
have more liberty of revocation than the other. Consequently, they must 
have intended, that, during their joint lives, neither should revoke secretly 
or clandestinely, and that, after the death of one without revoking, the right 
of revoking should cease as to the other. Upon any other footing, it would 
have been a transaction of mutual wills, with a license to both parties to 
impose upon each other at pleasure. Each was made in consideration of 
the other, and though both were in their nature revocable, yet this was 
under the restriction to both parties not to revoke so as to give any undue 
advantage to each other, and consequently under an engagement by each, 
that, during their joint lives, neither should revoke without such notice as 
should give a full opportunity of mutual revocation.” 


There is no satisfactory decided case, however, which goes the 
fnll length of this doctrine. The reasoning in the case of Dufour 
v. Pierera, 1 Dickens, 419, was much relied on by the complain- 
ant. The case, however, itself decided only that where husband 
and wife had made mutual wills, or rather a conjoint will, bequeath- 
ing their property in a certain manner, and where the husband 
had died, and the wife surviving him had received such benefits 
under it as by the will she was entitled to receive, equity would 
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so far treat her as trustee as to compel the disposition of the 
property in the manner in which she had originally devised it. The 
opinion is given by Lord Camden, and a better report of it is to 
be found in 2 Hargrave, Juridical Arguments, p. 272, taken 
from the original notes of Mr. Hargrave. The question is di- 
vided into two heads: 1. How the mutual will shall operate 
as a binding engagement independent of any confirmation by 
accepting a legacy under it; 2. The effect of the acceptance of a 
legacy by the survivor upon the question of confirmation. Lord 
Camden states that even if there could be any doubt of the first 
principle, the acceptance of the legacy by the survivor would be 
conclusive. His reasoning goes far, however, to support the affirma- 
tion of the first proposition. In that case, there was no express 
agreement that neither party should revoke. Lord Camden says: 
“A mutual will is a revocable act. It may be revoked by joint 
consent, clearly by one only, if he give notice, I can admit. There 
cannot be a more absurd presumption than to suppose two persons 
(while they are contracting) to give each a license to impose on 
each other. Though a will is always revocable, the last must 
always be the testator’s will, yet a man may so bind his assets by 
agreement that his will shall be a trustee for the performance of 
his agreement. Suppose he makes his will, and covenants not to 
revoke it.” 

The case of Lord Walpole v. Lord Orford, 3 Ves. 402, should 
be an important one; but it in fact has not great weight as a 
precedent, for the reason that the suit was not commenced for the 
purpose of enforcing mutual wills, and the bill was not framed 
upon the theory of this doctrine. In fact, the doctrine was sug- 
gested during the progress of the case by the eminent solicitor, 
Mr. Hargrave, at the time not of counsel, but subsequently re- 
tained on account of his suggestion of this theory. A former Lord 
Orford had made a will in 1752, and subsequently another will in 
1756. In 1776, he made a codicil to his will of 1752, referring to 
that as his last will, without reference to his will of 1756. The 
plaintiff, Lord Walpole, claimed that the will of 1756 was a mutual 
will, and offered evidence tending to show that at that time both 
lords had agreed to make reciprocal limitations in each of their 
wills ; that these wills were laid before the same counsel, were ex- 
ecuted at the same time, and before the same witnesses, and other 
parol evidence to this effect. The wills themselves also bore internal 
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evidence of the truth of these facts. The bill claimed, not a legal, 

but an honorary, agreement, and that the testator did not mean by 

his codicil to revive the will of 1752; but meant to refer to his 

will of 1756. The agreement for the mutual wills was stated 

merely as an “inducement” to this conclusion, not as the main 

equity of the bill. An issue was directed to the Court of Common 

Pleas to find to whom the estate was devised, or, in other words, 

which will, that of 1752 or 1756, was the will of the testator. This, 

of course, depended very much on whether parol evidence could be 

admitted of the intention of the testator not to revoke the will of 

1756. The court excluded all this evidence ; and this ruling was 
sustained upon exceptions by the King’s Bench, 7 T. R. 138. The 
will of 1752 was therefore found by the Court of Law, upon the 
issue submitted, to be the will of the testator. It was at this stage 
of the case that Mr. Hargrave’s suggestion of the doctrine of mu- 
tual wills was made, and the cause was argued before the Chan- 
cellor on this ground. But it was too late. The bill, Lord 
Loughborough said, was not framed to raise the question desired to 
be raised. The finding of the law court that the will of 1752, not 
that of 1756, was the true will of the testator, was a serious impedi- 
ment. The Chancellor “ concluded with the bill that both con- 
sidered it an honorable engagement that leaves the party to 
dispose, as he pleases, which rests upon nicer points than a court 
of justice can decide upon.” There was moreover great doubt as 
to the terms and extent of the agreement, and also as to its fair- 
ness. A doubt was also suggested by the Chancellor whether it 
did not come within the Statute of Frauds. The bill was dis- 
missed. The case is rather a commentary upon, than a decision 

against, the doctrine. Lord Loughborough considered the principles 
laid down in Dufour vy. Pierera “very just where they apply.” 

The opinion of Mr. Hargrave upon this case, from which an ex- 
tract has already been given, may be found in his Juridical Argu- 
ments, and is the most comprehensive and exhaustive contribution 

to the law on this subject to be found in the books. 

An early case in this country, decided in South Carolina in 1785, 
Izard v. Middleton, 1 Desaus. 116, is against the doctrine. In this 
case two young men, Ralph and John Izard, heads of two collateral 
branches of the same family, desiring to keep up the family name, 
agreed that whichever should die first without male issue should 
leave the other five thousand pounds sterling. Ralph made such a 
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bequest in his will, but John died leaving a will containing no such 
bequest. The court dismissed a bill brought by Ralph mainly on 
the ground that the contract was within the Statute of Frauds, 
that it was one not to be performed within a year, and that the 
complainant’s will being revocable and without permanency was no 
part-performance of the contract. 

There can now be no doubt that a person in his lifetime may so 
bind himself to others as substantially to make himself trustee of 
property which he is bound to devise in a certain manner for their 
benefit, and that this may be by parol, provided that such, persons 
during the lifetime of the testator have performed certain acts, 
relying upon the faith of his promise to devise his property in a 
certain manner. Should the testator violate his promise and be- 
queath his property in another way and to other persons, equity 
will treat such other persons as trustees of those to whom his 
property should have been by his former promise conveyed, and 
will compel a disposition of it by them according to the tenor of 
such promise, treating them as volunteers only. To this class of 
cases belongs Loffus v. Maw, 32 Law Journal (N.s.), Eq. 49. A 
testator had promised verbally to leave by will to the six children 
of his brother, if they would execute a conveyance of certain 
estates of which he was a trustee, at least as much as they would 
get under their father’s will, and he ultimately died, bequeathing 
to them less than they did get out of their father’s estate. It 
was held, that the testator’s estate was bound to make good to 
the children the legacies promised to them by him. So, too, 
Ridley v. Ridley, 12 Law Times (Nn. s.), 481, where a niece had 
been induced to render valuable services to her uncle on the 
faith of his representations that, by so doing, she would become 
entitled to the benefit of the trusts created in her favor by the 
codicil to his will, and the testator subsequently revoked such 
trusts, it was held by Vice-Chancellor Stuart he had no right to 
make such revocation, and a decree was made that the trusts in 
favor of the niece should be performed. The following cases also 
favor the doctrine: Wright v. Trustees, 30 Missouri, 397; Rivers 
v. Rivers, 3 Desaus. 194; Logan v. McGinnis, 12 Penn. St. 27; 
Hobson v. Blackburn, 1 Addam. 278; Ex parte Day, 1 Bradf., 
476 ; Bynum v. Bynum, 11 Ired. 632. 

The ground of this equitable jurisdiction was differently con- 
strued by the one side and the other in the case at bar; the 
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counsel of the complainant arguing that it had its origin in con 
tract, on the faith of which the other parties to the contract having 
acted, and having in good faith relied, equity would compel its 
specific execution. On the other hand, the counsel for the re- 
spondents claimed that the cause for equitable interference in such 
cases was merely for the prevention of fraud, and that, therefore, 
where the party to whom the promise or assurance for a will in 
his favor had not put himself in such a position that the non-com- 
pliance with the contract or assurance would be a fraud upon them, 
equity would not interfere. 

The defence, based upon the Statute of Frauds, set up in the de- 
fendants’ answer, was met by the complainant in two ways: first, 
that the contract for mutual wills was not executory, but had been 
executed, both wills having been duly made under the contract 
relied upon, having been exchanged under this contract, and the 
violation now complained of not being a failure to make an ex- 
change of wills, but a revocation of her will by one of the parties 
to the contract, without giving to the other that notice that she 
should do so; second, that there was in this case a memorandum 
of the agreement, signed by the party to be charged: namely, “ the 
second page.” 

- On the question-of the fairness and definiteness of the agreement 
for mutual wills, even admitting much of the evidence of the com- 
plainant to be true, the great disparity of the property owned at 
the time of the alleged contract by the aunt and niece was much 
pressed by the respondents, the aunt being at the time possessed of 
a fortune of nearly two millions, and the niece of a small house 
and the reversion of a comparatively insignificant sum. On this 
point, too, the circumstances of the secrecy of the alleged agree- 
ment, the fact that all the papers were avowedly in the handwrit- 
ing of the other party to the contract, and that their contents were 
prepared, in a considerable degree, by her, were adverted to as fit 
to be taken into consideration upon the question of fairness. 

It is much to be regretted that no decision upon the doctrine of 
mutual wills was essential in this stage of the case. 

The sole practical result, therefore, is that, in the State of Mas- 
sachusetts, and in those States where a similar law prevails, ren- 
dering incompetent the party to the record where the suit is 
brought against the representatives of a person deceased, no parol 
agreement for mutual wills violated by the person deceased can 


YUM 


THE HOWLAND ‘WILL CASE. 668 


ever be enforced, unless there be evidence independent of the tes- 
timony of the living party to the contract sufficient to prove the 
mutual agreement. Under what circumstances the mutual agree- 
ment can be enforced, supposing it to be established by evidence 
that there was such an agreement, still remains an open ques- 
tion. 

It may be stated, in conclusion, that the adjustment arrived at 
by the parties, after the decision of the Circuit Court dismissing 
the bill with costs was given, is understood to be the withdrawal 
of the complainant’s appeal upon payment of her expenses, costs, 
and counsel fees. The will of September 1st, 1863, consequently, 
remains the will of Sylvia Ann Howland. 
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RECENT ADMIRALTY DECISIONS. 


THREE questions of great importance in admiralty law have re. 
cently been considered by the Supreme Court of the United States, 
These are, — 

1. The exclusive jurisdiction of the admiralty courts over mari- 
time contracts in proceedings in rem. 

2. The lien of a material-man furnishing supplies or repairs to 
a foreign vessel. 

3. The jurisdiction of the admiralty courts over the lakes and 
navigable waters connecting the same. 


THE EXCLUSIVE JURISDICTION OF THE ADMIRALTY. 


The Constitution of the United States declares that “The 
judicial power shall extend . . . to all cases of admiralty and 
maritime jurisdiction.” 

The Judiciary Act of 1789? gives to the district courts “ exclu- 
sive original cognizance of all civil causes of admiralty and mari- 
time jurisdiction, including all seizures under laws of impost, 
navigation or trade of the United States, where the seizures are 

. made, on waters which are navigable from the sea by vessels of 
ten or more tons burden, within their respective districts as well as 
upon the high seas; saving to suitors, in all cases, the right of a 
common-law remedy, where the common law is competent to 
give it.” 

In many of the States of this country, statutes have been passed 
allowing proceedings in rem against vessels in common-law courts, 
in cases where the cause of action is clearly one within the juris- 
diction of the admiralty, as well as in cases which are in their 
nature maritime or guasi maritime. 

In The Moses Taylor; a suit in rem was brought against a vessel 
in a State court in California, to recover damages for the breach of 
a passenger contract of carriage. In The Hine v. Trevor,‘ a suit 
in rem in a cause of collision was brought in a State court of Iowa. 
In each case the suit was authorized by a State statute; but it was 
held, by the Supreme Court of the United States that the State 
court had no jurisdiction. 


1 Art. 8, sect. 2. 2 Act of 1789, c. 20, § 9, 1 U. S. Stats. at Large, 76. 
3 4 Wallace, 411. 4 4 Wallace, 555. 
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These cases decide two points. 1. “ That wherever the district 
courts of the United States have original cognizance of admiralty 
causes by virtue of the Act of 1789, that cognizance is exclusive, 
and no other court, State or national, can exercise it, with the ex- 
ception always of such concurrent remedy as is given by the com- 
mon law.” 2. That a proceeding in rem is not a common-law 
remedy within the exception. 

These decisions have given rise to a question of some perplexity, 
and which is not yet settled. It is this: Can the lien created by a 
State statute in the case of supplies and repairs furnished a domes- 
tic vessel, be enforced by a proceeding in rem in a State court ? 
The Supreme Courts of New York, Illinois, and Missouri! answer 
this question in the affirmative, while the New York Court of 
Appeals holds that the State court has no jurisdiction in such a 
case.? 

The correct answer to the question obviously depends upon 
whether the lien given by a State statute in such a case is a “ civil 
cause of admiralty and maritime jurisdiction.” 

The chief argument in favor of an affirmative answer to this 
question is based upon the fact, that, for many years, the admiralty 
exercised jurisdiction in such a case, and it is said, with much 
force, that, unless the authority was exercised by virtue of the 
Constitution and the Act of 1789, it could not have been exercised 
at all, and that if so exercised the jurisdiction by process in rem is 
exclusive. 

An examination of the cases will, however, we think, clearly 
show that the Supreme Court, so far from holding that such a lien 
is a maritime cause of action, have expressly declared that it is not, 
and the process in rem has been allowed on other and distinct 
grounds. These are, — 

First. That such a lien is of a “ maritime nature.” ® 

Second. That where the subject-matter of the contract is mari- 
time, the lien given by a State law is enforced upon the ground 
that the court, under such circumstances, had jurisdiction of the 


1 The Steamship Circassian, 50 Barb. 490 ; Bird v. Steamboat Josephine, 50 Barb. 501 ; 
Williamson v. Hogan, 46 Ill. 504; Boylan v. Steamboat Victory, 40 Misso. 244; Morrison 
v. Steamboat Burns, 41 Misso. 491. The case of the Victory was carried to the Supreme 
Court of the United States, but as the appeal was dismissed on a technical ground, 
the point here presented was not decided. 6 Wallace, 382. 

2 In re Steamboat Josephine, 89 N. Y. 19. 

3 The Havana, 1 Sprague, 402; The Sch. Marion, 1 Story, 68. 
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contract as maritime, and then the lien, being attached to it, might 
be enforced according to the mode of administering remedies in the 
admiralty.? 

Third. That the court having jurisdiction over the subject-mat- 
ter of the contract may, in its discretion, enforce the contract in any 
way it sees fit, either by a process in rem or by one in personam2 

It is not necessary for our purpose to demonstrate that a court 
of admiralty has jurisdiction over a matter which is merely “ in its 
nature maritime,” or that it has the power to enforce a lien by 
saying that it is merely enforcing the contract, and that the lien is 
simply an incident of the contract; or that it may, where it has 
jurisdiction in personam, allow in its discretion a proceeding in 
rem. 

It is sufficient to show that the proceeding in rem has been main- 
tained on these grounds, and not upon the ground that a lien given 
by a State statute is a maritime lien. Whether the United States 
courts may properly exercise jurisdiction in such cases or not, it is 
clear that they have exclusive jurisdiction only over “ civil causes 
of admiralty and maritime jurisdiction ;”’ and not over causes which 
are merely “in their nature maritime,” or “ quasi maritime.” 

In 1819, it was decided by the Supreme Court of the United 


States that a material-man, who furnished supplies and repairs to 
a domestic ship in a State where there was no statute giving a lien, 
could not maintain an action in rem in admiralty.4 Mr. Justice 
Story, in delivering the opinion of the court, said, — 


“ Where repairs have been made, or necessaries have been furnished to 
a foreign ship, or to a ship in a port of the State to which she does not be- 
long, the general maritime law, following the civil law, gives the party a 
lien on the ship itself for his security; and he may well maintain a suit in 
rem in the admiralty to enforce his right. But in respect to repairs and 


1 Steambout Orleans v. Phabus, 11 Pet. 175. 

2 The Steamer St. Lawrence, 1 Black, 522. 

The language of the court in this case appears at first sight to warrant the doctrine 
that the Supreme Court has the right to so regulate admiralty process as to deprive a 
suitor of a proceeding in rem to enforce a maritime lien whenever it sees fit. Buta 
lien is a right and not a remedy, and can be available only by a process in rem. If, 
therefore, a person has a maritime lien, we consider that the Supreme Court has no 
power to destroy the remedy ; although it may, under the Act of 1842, regulate it. 
We think, however, that the language is only applicable to such cases as the one then 
before the court; viz., where the suitor appealed only to the discretion of the court, 
and could not maintain his action as of right. 

3 The Steamer St. Lawrence, 1 Black, 522. * The General Smith, 4 Wheat. 438. 
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necessaries in the port or State to which the ship belongs, the case is gov- 
erned altogether by the municipal law of that State; and no lien is implied, 
unless it is recognized by that law.” 


This case, while it decides that where supplies are furnished to 
a domestic vessel, there is no maritime lien, asserts that there is 
such a lien in the case of a foreign ship, and implies that the ad- 
miralty may allow a proceeding im rem in the case of a domestic 
ship where the local law gives a lien. 

The right of the courts to permit this remedy was recognized, in 
1845, by the passage of the twelfth admiralty rule by the Supreme 
Court of the United States. This rule was as follows : — 


“Tn all suits by material-men for supplies or repairs, or other necessaries 
for a foreign ship, or for a ship in a foreign port, the libellant may proceed 
against the ship and freight in rem, or against the master or the owner alone 
in personam. And the like proceeding in rem shall apply to cases of domes- 
tic ships, where by the local law a lien is given to material-men for supplies, 
repairs, or other necessaries.” 


At the December term, 1858, of the Supreme Court, this rule 
was repealed, and a new rule substituted for it. By this rule, 
“In all suits by material-men for supplies or repairs, or other 


necessaries for a foreign ship, or for a ship in a foreign port, the 
libellant may proceed against the ship and freight in rem, or 
against the master or owner alone in personam. And the like 
proceeding in personam, but not in rem, shall apply to cases of 
domestic ships for supplies, repairs, or other necessaries.”’ 

In 1861, a proceeding in rem was sustained by the Supreme 
Court, where the lien was given by the State law of New York, 
the libel having been filed prior to the repeal of the old rule. 

This case has sometimes been supposed to decide, — 

1. That the Admiralty has jurisdiction over the contract of a 
domestic material-man. 

2. That the lien given by a State statute is a maritime cause 
of action, and may be enforced in admiralty. 

A careful examination of the case shows, however, conclusively, 
that there is in it no foundation for the second proposition. On 
p. 580, Taney, ©. J., says, “The State lien, however, was en- 
forced, not as a right, which the court was bound to carry into 
execution upon the application of the party, but as a discretionary 


1 The St. Lawrence, 1 Black, 522. 
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power, which the court might lawfully exercise for the purposes of 
justice, where it did not involve controversies beyond the limits 
of admiralty jurisdiction.” And, on p. 531, “The proceeding, 
therefore, in rem, upon the ground that the local law gave the lien 
where none was given by the maritime code, was found, upon experi- 
ence, to be inapplicable to our mixed form of government.” 

In these sentences are two statements which are entirely incon- 
sistent with the theory, that the State cannot enforce a lien bya 
proceeding in rem in the case of supplies furnished a domestic 
vessel. 

The learned Chief Justice distinctly asserts that there is no lien 
in such a case by the maritime law, and that the United States 
courts have allowed the proceeding in rem, merely as a matter of 
discretion. But this is not all, he also says, “Such duties and 
powers are appropriate to the courts of the State which created the 
lien, and are entirely alien to the purposes for which the admiralty 
power was created, and form no part of the code of laws which it 
was established to administer. 

The case of The St. Lawrence proceeds upon the ground, that 
where the admiralty has jurisdiction over the subject-matter of a 
contract, it has the power to enforce the contract by a process in 
personam ; and may, in its discretion, also enforce it by a process 
in rem, although there is no lien by the maritime law. 

Whether the court has such a power, however, is doubtful. In 
the case of the Rock Island Bridge,! the court refused to allow a 
proceeding in rem against a bridge with which the vessel of the 
libellant had come into collision, on the ground that there was no 
lien, the bridge being fixed and immovable. The court speak of 
the proceeding in rem as the remedy for the enforcement of mari- 
time liens, and say that the only object of the proceeding is to 
make the lien available. “The lien and the proceeding in rem 
are, therefore, correlative, — where one exists, the other can be 
taken, and not otherwise.” The court also cite the language of 
the Privy Council, in the case of The Bold Buccleugh, as follows: 
“ A maritime lien is the foundation of the proceeding in rem, a pro- 
cess to make perfect a right inchoate from the moment the lien 
attaches ; and whilst it must be admitted that where such a lien 
exists a proceeding in rem may be had, it will be found to be 
equally true, that, in all cases where a proceeding in rem is the 

1 6 Wallace, 213. 
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proper course, there a maritime lien exists, which gives a privilege 
or claim upon the thing to be carried into effect by legal pro- 
cess. 

A distinction may, however, exist between the power which the 
court has over matters which are the subjects of its jurisdiction as 
matters of right, and those which the court may take cognizance 
of, or not, as it sees fit. It would seem to be clear that the court 
could not, in the first class of cases, refuse a process in rem where 
there was a maritime lien, and could not give the process where 
there was no lien. It has, however, not been unusual for the ad- 
miralty to allow the process in rem where the subject-matter was 
maritime, and a lien was created by a foreign legislature, although 
there was no maritime lien by the law of this country. Familiar 
examples are the cases above referred to of liens given by State 
statutes, and the lien given by an English statute to a master for 
his wages ;? or in suits between foreigners. In the latter class 
of cases it has been said, by Mr. Chief-Justice Taney, that: “The 
admiralty courts act as international courts, and enforce the lien 
upon principles of comity.” * This comity has been carried to such 
an extent that Mr. Justice Story in one case enforced the common- 
law lien of a shipwright ;* although no one, probably, would claim 
that this was a maritime cause of action, and within the exclusive 
jurisdiction of the admiralty. 

This distinction may serve to reconcile the language of the court 
in the case of The St. Lawrence with that in the Rock Island 
Bridge. 

It must be admitted that a State legislature cannot confer juris- 
diction upon a court of the United States;° or make a cause of 
action maritime which was not so before ; and this being so, it fol- 
lows that no objection can exist to the exercise of the process in 
rem by a State court in the case of a domestic material-man. That 
this is the law, is distinctly asserted by the Supreme Court of the 
United States in a recent case, and although the language was 
obiter, it was doubtless intended as an expression of the opinion 
of the court on the subject, and we will conclude this part of our 


1 7 Moore, P. C. 284. 


2 The Havana, 1 Sprague, 402. 3 Taylor v. Carryl, 20 How. 611. 

4 The Sch. Marion, 1 Story, 68. 

5 Steamboat Orleans v. Phebus, 11 Pet. 175. See also Maguire v. Card, 21 How. 248; 
Roach v. Chapman, 22 How. 129. 
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article by citing it: “ Authority does not exist in the State courts 
to hear and determine a suit in rem in admiralty to enforce a mari- 
time lien. Such alien does not arise in a contract for materials 
and supplies furnished to a vessel in her home port, and in respect 
to such contracts, it is competent to the States, under the decisions 
of this court, to create such liens as their legislatures may deem 
just and expedient, not amounting to a regulation of commerce, 
and to enact reasonable rules and regulations prescribing the mode 
of their enforcement.” } 


THE LIEN OF A MATERIAL-MAN FURNISHING SUPPLIES OR REPAIRS TOA 
FOREIGN VESSEL. 


The decision of the Supreme Court of the United States in the 
case of Pratt v. Reed? in the year 1856, worked an entire change 
in the law applicable to material-men. In many cases, it was 
held that not only must the supplies or repairs be necessary, 
and furnished on the credit of the vessel, but the libellant must 
show that there was a necessity for a credit on the vessel, and that 
the supplies or repairs could not be obtained on the credit 
of the owner. This doctrine was so contrary to what had pre- 
viously been understood to be the law, and worked so much hard- 
ship, that it was strenuously resisted by the bar; but the courts, 
although free in their expressions of opinion that the case of Pratt 
v. Reed was not good law, considered themselves bound by it. It 
was not until 1867, that the true ground of the decision in Pratt 
v. Reed was pointed out. In The James Guy? Judge Benedict 
said, ‘‘ Now, with the most sincere desire to give to this and all 
other decisions of the appellate court their full force and effect as 
the authoritative guides of the courts below, I find it difficult to 
consider the case of Pratt v. Reed as deciding more than this: 
that when the circumstances of the case are such as to raise a pre- 
sumption that there was no necessity for an implied hypothecation, 
it then becomes incumbent on the libellant to show a necessity for 
a credit.” 

The same case came on appeal before Mr. Justice Nelson, who 
delivered the opinion in Pratt v. Reed, and the decision below was 
affirmed ; the learned judge saying, “‘ The necessity for the repairs 
and for the lien must depend upon the facts and circumstances of 


1 The Belfast, 7 Wallace, 645. 2 19 How. 359. 
8 1 Bened. Adm. 112. 
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the case. In Pratt v. Reed, they repelled the necessity for the lien. 
In the present case, they support it.” The true rule of law 
applicable to such a case is well stated by Mr. Justice Clifford, in 
the case of The Belfast.? ‘ Material-men, also, who furnish mate- 
rials or supplies for a vessel in a foreign port, or in a port other 
than a port of the State where the vessel belongs, have a maritime 
lien on the vessel as a security for the payment of the price of all 
such materials and supplies. They have such alien, because, upon 
the principles of the maritime law, such materials and supplies are 
presumed to be furnished on the credit of the vessel, and conse- 
quently they are entitled to proceed im rem in the admiralty court 
to enforce the lien.” This, though a dictum, is entitled to respect, 
as coming from one who stands among the first of the judges now 
on the bench for his knowledge of admiralty law. 

The whole subject-matter was elaborately considered by the 
Supreme Court of the United States, at the last term, in a case not 
yet reported.’ A libel was brought on a bottomry bond, and the 
defence was that the bond was given without necessity. Mr. Chief- 
Justice Chase delivered the opinion of the court, and considered 
at length what necessity must exist, both when a bond is given 
and where the hypothecation is only implied, and the law is thus 
summed up: — 


“1, Liens for repairs and supplies, whether implied or express, can be 
enforced in admiralty, only upon proof made by the creditor that the repairs 
or supplies were necessary, or believed, upon due inquiry and credible rep- 
resentation, to be necessary. 

“2. Where proof is made of necessity for the repairs or supplies, or for 
funds raised to pay for them by the master, and of credit given to the ship, 
a presumption will arise, conclusive, in the absence of evidence to the con- 
trary, of necessity for credit. 

“3. Necessity for repairs and supplies is proved where such circum- 
stances of exigency are shown as would induce a prudent owner, if present, 
to order them, or to provide funds for the cost of them on the security of 
the ship. 

“4, The ordering, by the master, of supplies or repairs upon the credit 
of the ship is sufficient proof of such necessity to support an implied hypoth- 
ecation in favor of the material-man, or of the ordinary lender of money 
to meet the wants of the ship, who acts in good faith. 


1 The James Guy, 5 Blatchf. C. C. 496. See also The Neversink, 5 Blatchf. C. C. 
539 


2 7 Wallace, 643. 3 The Grapeshot, March, 1870. 
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“5. To support hypothecation by bottomry, evidence of actual necessity 
for repairs and supplies is required, and if the fact of necessity be left un- 
proved, evidence is also required of due inquiry, and of reasonable grounds 
of belief that the necessity was real and exigent.” 

The Chief Justice also refers to the case of Pratt v. Reed, and 
says, that, although the case was rightly decided, there are expres- 
sions in the opinion, which, when separated from the case, appear 
to sanction the doctrine, that, in order to create a lien on a vessel, 
express proof is necessary of an unforeseen emergency creating a 
necessity for supplies, and also of the existence of a necessity for 
credit on the ship; but that it was not intended by the court to 
establish any other rule than had been previously recognized. 

The second of the above propositions seems to imply that if the 
owner of the vessel could show that there was no necessity for a 
credit on the vessel, the lien would not be justified. If by this is 
meant that there is no lien, if the master has funds, or if the owner 
is in good credit in the place, we cannot assent to the statement 
that the case of Pratt v. Reed has not changed the law. As the 
law previously stood, the question turned on the good faith of the 
person furnishing supplies. If he knew that the master had funds, 
and that he had no right therefore to obtain the supplies on credit, 
or if he knew of circumstances which should have admonished 
him to make inquiry which would have led to such knowledge, then 
he would be affected with bad faith, and could not maintain his 
lien. And the inquiry, whether, if credit were necessary, it would 
not be practicable to obtain the supplies upon the mere personal 
responsibility of the owner, was never required or even suggested! 
The doctrine of a necessity for a credit, as applicable to the case 
of a material-man, first appears in the case of Pratt v. Reed, where 
Thomas vy. Osborn? is cited as an authority. In this case, Mr. 
Justice Curtis says, “To constitute a case of apparent necessity, 
not only must the repairs and supplies be needful, but it must be 
apparently necessary for the master to have a credit to procure 
them.” This case was, however, a suit on a bottomry bond, and 
the language was, moreover, not intended to mean that if the mas- 
ter had funds, or the owner was in good credit, there could be no 
lien, although the material-man was ignorant of the existence of 
such funds or such credit; for the learned judge goes on to say, 
“If the master has funds of his own, which he ought to apply to 


1 The Sarah Starr, 1 Sprague, 455. 2 19 How. 22, 81. 
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purchase the supplies which he is bound by the contract of hiring 
to furnish himself, and if he has funds of the owners, which he 
ought to apply to pay for the repairs, then no case of actual neces- 
sity to have a credit exists. And if the lender knows these facts, or 
has the means by the use of due diligence, to ascertain them, then no 
case of apparent necessity exists to have a credit.” 

The “ necessity of a credit,” thus interpreted, is undoubtedly 
sound law, and it is singular that courts should have been so mis- 
led by the use of an expression, when its meaning was clearly 
explained by the context. 

The absurdity of the theory, that, the fact of the owner of the 
yessel being in good credit at the port where the repairs are made, 
or the supplies are furnished, is any answer to a suit to enforce a 
lien, is well set forth in an unpublished decision of Judge Lowell. 
The learned judge says, “If a shipwright puts a new spar into a 
foreign ship, he expects payment when his work is done. He can- 
not exact it beforehand, because his labor is furnished from day 
to day, and the amount is neither liquidated or due until the 
last day’s work is done. If the master then neglects or refuses to 
pay him, he brings his libel. It is mere mockery to tell him that 
the owner is a man of good credit. That is only one more reason 
why his bill should be paid. The mechanic cannot transmute the 
owner’s credit into money, and the master will not. It is for this 
reason that he brings his suit, and it is altogether a novel answer 
to a suit that the person liable to pay is able, but unwilling to do 
so. Such an answer as that, of course, merely amounts to telling 
the creditor to seek redress at the home of the debtor, which is 
what he never contracted to do. It was to save him from this 
necessity, which, in most cases, would be simply a total denial of 
justice, that the lien of material-men was established throughout 
the mercantile world.” 


THE JURISDICTION OF THE ADMIRALTY OVER THE LAKES AND NAVIGABLE 
WATERS CONNECTING THE SAME. 


Tn the year 1845, it was accepted law that the admiralty juris- 
diction of the United States courts embraced merely the high seas 
and tide waters. In February of that year an act of Congress 
was passed entitled, “An act extending the jurisdiction of the dis- 


1 The A. R. Dunlap, U. 8. D. C. Mass. 1869. 
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trict courts to certain cases upon the lakes and navigable waters 
connecting the same.”’ This act gave to the district courts “ the 
same jurisdiction in matters of contract and tort, arising in, upon, 
or concerning, steamboats and other vessels of twenty tons burden 
and upwards, enrolled and licensed for the coasting trade, and at 
the time employed in the business of commerce and navigation 
between ports and places in different States and territories upon 
the lakes and navigable waters connecting said lakes, as is now 
possessed and exercised by the said courts in cases of the like steam- 
boats and other vessels employed in navigation and commerce, 
upon the high seas or tide waters, within the admiralty and mari- 
time jurisdiction of the United States.” ! 

This act also gave the parties in any suit the right of a trial by 
jury, and also saved “to the parties the right of a concurrent 
remedy at the common law, where it is competent to give it, and 
any concurrent remedy which may be given by the State laws, where 
such steamer or other vessel is employed in such business of com- 
merce and navigation.” 

In 1851, the act was held to be constitutional on the ground that 
* the lakes and navigable waters connecting them are within the 
scope of admiralty and maritime jurisdiction, as known and under- 
stood in the United States when the Constitution was adopted.” ? 

This act, it will be noticed, differs in material respects from the 
Act of 1789. That act extends to all civil causes of admiralty and 
maritime jurisdiction, and reserves a common-law remedy only 
where the common law is competent to give it. The Act of 1845 
is limited to cases of contract and tort, which terms do not, prob- 
ably, cover cases of prize, jettison, general average, or salvage. 
The vessel must be of twenty tons burden or upwards, enrolled 
and licensed for the coasting trade, and employed at the time in 
the business of commerce and navigation upon the lakes and 
navigable waters connecting said lakes. Either party has the right 
of a trial by jury, and not only is a common-law remedy saved 
where the common law is competent to give it; but also any con- 
current remedy that may be given by the State laws. 

Soon after the decision in The Genesee Chief, the question was 
raised whether the Act of 1845 had any effect, and it was claimed 
that, as the admiralty jurisdiction extended to the lakes and waters 


1 Act of 1845, c. 20, 5 U. S. Stats. at Large, 726. 
2 The Genesee Chief, 12 How, 443. 
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connecting them by virtue of the Constitution, the act was nuga- 
tory.! 

‘ is, however, obvious, that, to come to this conclusion, two 
propositions must be maintained. First, that the Act of 1789 is 
proad enough to embrace the lakes and waters connecting them ; 
and, second, that, if so, the Act of 1845 does not have a restrictive 
force, and lay down a different rule in respect to the waters em- 
braced within it. 

The first proposition is one of difficulty. At the beginning of 
this article we have given the Act of 1789, as printed in the Statutes 
at Large. In some of the earlier editions, however, of the statutes, 
the comma is omitted after the word “ made,” so that the clause 
reads, “* where the seizures are made on waters which are navigable 
from the sea.” This reading would seem to limit the clause in 
respect to navigable waters to the case of seizures. But there is 
certainly no reason why, if a general jurisdiction were given by the 
first part of the clause, the case of seizures should be limited to the 
high seas, and waters navigable from the seas. The doctrine gen- 
erally accepted has accordingly been, that the admiralty jurisdic- 
tion, under the Act of 1789, extended only to the high seas and 
to waters navigable from the sea by vessels of ten or more tons 
burden. Thus, in The Genesee Chief? Taney, C. J., after citing 
the Act of 1789, said, “‘ The jurisdiction is here made to depend 
upon the navigable character of the water, and not upon the ebb 
and flow of the tide.” And in The Magnolia,’ Grier, J., distinctly 
asserts, that the Act of 1789 did not confer jurisdiction over waters 
not navigable from the sea ; and that the Act of 1845 was necessary 
to confer jurisdiction upon the district courts over the lakes. The 
Supreme Court, moreover, affirmed the necessity of the Act of 1845, 
by giving effect to the clause relating to the vessel being employed 
betweensports of different States.* 

To maintain the second proposition is still more difficult, for 
Congress certainly had the right to declare that the courts should 
not exercise a general jurisdiction over the lakes and waters con- 
necting them. And although, at the time the act was passed, it 
was supposed that the courts had no jurisdiction over such waters, 


1 1 Conkling on Adm. 2d ed. 17; The Propeller Backus, 1 Newb. Adm. 1; The Pro- 
peller Charles Mears, id. 197. 

2 12 How. 448, 453. 8 20 How. 300. See also The Hine, 4 Wallace, 555. 

4 Allen vy. Newberry, 21 How. 244. 
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independently of the Act of 1845, yet the intent was manifest that 
a general jurisdiction should not be exercised, and that the juris. 
diction which should be exercised should not be exclusive. 

The Supreme Court of the United States have, however, in a re- 
cent case,! virtually annulled the Act of 1845, and have declared 
the expressed intention of Congress to be of no force or effect, and 
they have not only done this, but they have shorn the Act of 1789 
of one of its important clauses. The opinion is given by Mr. 
Justice Nelson; and the learned judge, after stating the question, 
says, “ We have now examined it with care, and given to it our 
best consideration, and are satisfied that since the decision of the 
case of The Genesee Chief the court must regard the district courts 
as having conferred upon them a general jurisdiction in admiralty 
upon the lakes and the waters connecting them, by the ninth section 
of the original Act of 1789 ; and the enabling Act of 1845, therefore, 
has become inoperative and ineffectual as a grant of jurisdiction ; 
and as it was an act on the face of it, and as intended, in its pur- 
pose and effect, to extend the admiralty jurisdiction to these waters, 
we cannot, without utterly disregarding this purpose and intent, 
give effect to it as a limitation or restriction upon it. We must 
therefore regard it as obsolete and of no effect with the exception 
of the clause which gives to either party the right of trial by jury 
when requested, which is rather a mode of exercising jurisdiction 
than any substantial part of it. The saving clause in this act, as 
to the concurrent remedy at common law, is in effect the same as 
in the Act of 1789, and is therefore, of necessity, useless and of 
no effect.” 

The learned judge, by a singular mistake, overlooks the clause 
in the Act of 1845, saving “ any concurrent remedy which may be 
given by the State laws.” 

The clause in the Act of 1789, relating to waters navigable from 
the sea, is considered as having been effectual and necessary so long 
as the tide-water doctrine prevailed. “But since the decision in 
the case of The Genesee Chief,’ says the learned judge, “ this 
clause, above recited, is no longer of any force. The general juris- 
diction in admiralty exists without regard to it; and if any effect 
should be given, instead of extending, as was intended, it would 
restrict it; and for the reason given in respect to the Act of 1845, 
it has become useless and of no effect.” 


1 The Eagle, 8 Wallace, 15. 
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The argument appears to be, that as the doctrine of tide water 
was given up, because the jurisdiction was expressly declared to 
extend to waters navigable from the sea, so the doctrine of navi- 
gable waters should in its turn yield, because the first part of the 
sentence read without the last part gives a general jurisdiction. 
Perhaps the next step may be to lay down the rule, that, as the 
Constitution declares that the judicial power shall extend “ to all 
cases of admiralty and maritime jurisdiction,’ this must mean 
exclusive jurisdiction, and that as soon as courts were established 
they exercised jurisdiction by virtue of the Constitution, that the 
9th section of the Act of 1789 was therefore useless, and the clause 
saving a common-law remedy to suitors, is obsolete, and the ad- 
miralty has exclusive jurisdiction in personam as well as in rem. 

It seems to be assumed by Mr. Justice Nelson, that the title of 
an act is of far greater force and effect than the body of it, and he 
decides that, although the body of the Act of 1845 declares that the 
district courts “ shall have, possess, and exercise” a certain juris- 
diction, this is to be considered of no effect, because the title of the 
act indicates a purpose to extend the jurisdiction, while the body 
of the act would really limit it. We had, however, supposed it to 
be elementary law that the title of a statute was only to be regarded 
when the language of the body of the act was involved in doubt. 
We commend to the attention of Mr. Justice Nelson the language 
of the opinion of the court in the case of Hadden v. The Collector} 
decided in 1866. ‘ At the present day the title constitutes a part 
of the act, but it is still considered as only a formal part ; it cannot 
be used to extend or to restrain any positive provisions contained 
in the body of the act. It is only where the meaning of these is 
doubtful, that resort may be had to the title, and even then it has 
little weight. It is seldom the subject of special consideration by 
the legislature. These observations apply with special force to 
acts of Congress. Every one who has had occasion to examine 
them has found the most incongruous provisions, having no refer- 
ence to the matter specified in the title.” 


1 5 Wallace, 107. 
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HOUSE OF LORDS. 


Grorce Upny, Appellant; Joun Henry Upny, Respondent. 


Political and Civil Status. Allegiance distinguished from Domicile. 

Every individual at his birth becomes the subject of some particular country by the 
tie of natural allegiance, which fixes his political status ; and becomes subject to the 
law of the domicile, which determines his civil status. 

Per Lord Westbury: To suppose that for a change of domicile there must be a 
change of natural allegiance, is to confound the political and the civil status, and to 
destroy the distinction between patria and domicilium. 

Per The Lord Chancellor :? A man may change his domicile as often as he pleases, but 


not his allegiance. Euere patriam is beyond his power. Dictum of Lord Kings. 
down in Moorhouse v. Lord*® qualified. 


Domicile of Origin. 

Per Lord Westbury : It is a settled principle that no man shall be without a domicile; 
and to secure this end the law attributes to every individual as soon as he is born 
the domicile of his father if the child be legitimate, and the domicile of his mother 
if the child be illegitimate. This is called the domicile of origin, and is involuntary. 
It is the creation of law, not of the party. It may be extinguished by act of law, 
as, for example, by sentence of death or exile for life, which puts an end to the 
status civilis of the criminal ; but it cannot be destroyed by the will and act of the 
party. 


Domiciles of Origin and of Choice distinguished. 

Domicile of choice is the creation of the party. When a domicile of choice is ac- 
quired, the domicile of origin is in abeyance, but is not absolutely extinguished or 
obliterated. 

When a domicile of choice is abandoned, the domicile of origin revives, —a special 
intention to revert to it being unnecessary. 

Per Lord Chelmsford: Story says that the moment a foreign domicile is abandoned, 
the native domicile is re-acquired. The word “re-acquired”’ is an inaccurate expres- 
sion. The meaning is, that the abandonment of an acquired domicile ipso facto restores 
the domicile of origin. 

If after having acquired a domicile of choice a man abandons it and travels in 
search of another domicile of choice, the domicile of origin comes instantly into action, 
and continues until a second domicile of choice has been acquired. 

Per Lord Westbury: A natural-born Englishman may domicile himself in Hol- 
land; but if he breaks up his establishment there and quits Holland, declaring that he 


will never return, it is absurd to suppose that his Dutch domicile clings to him until 
he.has set up his tabernacle elsewhere. : 


1L. R.1H. L. Sc. 441. 2 Lord Hatherley. 8 10 H. L. C, 272. 
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Legitimation per subsequens Matrimonium. 
Per The Lord Chancellor: The status of the child, with respect to its capacity to 
be legitimated by the subsequent marriage of its parents, depends wholly on the status 
of the putative father, not on that of the mother. 
According to English law — where at the time of a bastard’s birth the father has 
his domicile in England— no subsequent change of domicile can render practicable the 
bastard’s legitimation. 


Tur late Colonel John Robert Fullerton Udny, of Udny, in the county 
of Aberdeen, though born at Leghorn, where his father was consul, had 
by paternity his domicile in Scotland. At the age of fifteen, in the year 
1794, he was sent to Edinburgh, where he remained for three years. In 
1797, he became an officer in the Guards. In 1802, he succeeded to the 
family estate. In 1812, he married Miss Emily Fitzhugh, retired from 
the army, and took upon lease a house in London, where he resided for 
thirty-two years, paying occasional visits to Aberdeenshire. 

In 1844, having got into pecuniary difficulties, he broke up his estab- 
lishment in London and repaired to Boulogne, where he remained for nine 
years, occasionally, as before, visiting Scotland. In 1846, his wife died, 
leaving the only child of her marriage, a son, who, in 1859, died a 
bachelor. 

Some time after the death of his wife, Colonel Udny formed at Boulogne 
aconnection with Miss Ann Allat, which resulted in the birth, at Camber- 
well, in Surrey, on the 9th of May, 1853, of a son, the above respondent, 
whose parents were undoubtedly unmarried when he came into the world. 
They were, however, united afterwards in holy matrimony at Ormiston, in 
Scotland, on the 2d of January, 1854, and the question was whether the 
respondent, under the circumstances of the case, had become legitimate per 
subsequens matrimonium. 

The Court of Session (First Division) on the 14th of December, 1866, 
decided that Colonel Udny’s domicile of origin was Scotch, and that he had 
never altered or lost it, notwithstanding his long absences from Scotland. 
They therefore found that his son, the respondent, “ though illegitimate at 
his birth, was legitimated by the subsequent marriage of his parents.” 
Hence this appeal, which the House regarded as involving questions of 
greatly more than ordinary importance. 

The appellant argued his own case. 


Sir Roundell Palmer, Q. C., Mr. Mellish, Q. C., Mr. Fraser, and Mr. 
Bristow, appeared for the respondent. 


The following opinions of the Law Peers fully state the facts, the 
authorities, and the legal reasoning : — 


1 Third Series, vol. v., p. 164. 
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“Tue Lorp 

“My Lorps,—In this case the appellant prays a judicial declaration 
that the respondent is a bastard, and is not entitled to succeed to the 
entailed estates of Udny, in Aberdeenshire. 

“The question depends upon what shall be determined to have been the 
domicile of the respondent’s father, the late Colonel Udny, at the time of 
his birth, — at the time of the respondent’s birth, — and at the time of the 
colonel’s marriage with the respondent’s mother. 

“The appellant, who argued his case in person with very considerable 
ability, contended: First, that the domicile of origin of Colonel Udny was 
English. Secondly, that even if that were not so, yet that at the time of 
his first marriage, in 1812, he had abandoned Scotland for England, sold 
his commission in the army, took a house on lease for a long term in 
London, and resided there till he left England for France in 1844, for the 
purpose of avoiding his creditors ; and that having thus acquired an English 
domicile he retained it, and never re-acquired his Scotch domicile. Thirdly, 
that, at all events, if he did recover his Scotch domicile, yet it was not re- 
covered at the date of the respondent’s birth in May, 1853, nor even at 
the date of the intermarriage of the respondent’s parents in January, 
1854. 

“ As regards the first question, your lordships did not hear the respon- 
dents. You were satisfied that Colonel Udny’s father, the consul, had 
never abandoned his Scottish domicile. Consequently you held that Colonel 
Udny’s own domicile of origin was clearly Scotch, that having been the 
domicile of his father at the colonel’s birth. 

“A more difficult inquiry arose as to the domicile of Colonel Udny at the 
date of the respondent’s birth in May, 1853. 

“ Colonel Udny appears to have left the army about the same time that 
he married his first wife, viz., in 1812, when he executed a contract and 
other instruments connected with his marriage, containing provisions refer- 
able to Scottish law, and describing himself .as of Udny, in the county of 
Aberdeen. He, on his marriage, however, took a long lease of a house in 
London, in which he resided till 1844. He made frequent visits to Scot- 
land, but had no residence there. He at one time contemplated restoring 
Udny Castle; and even three years after he had commenced his residence 
in London appears to have still thought it possible that he might complete 
the restoration, and plans were about that time submitted to him for that 
purpose. For many years, however, he seems to have abandoned all hope 
of so doing, owing to his means being insufficient. He was appointed a 
magistrate in Scotland, but appears not to have acted as such. When in 
Scotland he usually resided with friends, but occasionally at hotels in the 
neighborhood of his property ; and he continually received detailed accounts 
of the estates, and took much interest in their management. His choice of 
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England, as a residence, appears to have been considerably influenced by 
his taste for the sports of the turf. By his first marriage he had a son, 
John Augustus Udny. 

«The Judge Ordinary and the Court of Session concurred in opinion that 
the long and habitual residence in England was not sufficient to amount to 
an abandonment of the colonel’s Scottish domicile of origin. ‘This point, 
I confess, appears to me to be one of great nicety. I am not prepared to 
say that I am satisfied with that conclusion; but neither should I be pre- 
pared, without further consideration, to recommend to your lordships a 
reversal of the judgment appealed from on the ground that the opinions of 
the court below upon this point were erroneous. 

“Owing to this action having been raised in the colonel’s lifetime, the 
court below had the advantage of the testimony of Colonel Udny himself, 
a circumstance which does not often occur in questions of domicile. It 
appears to have been very candidly given, and (as was observed by the 
Lord Ordinary) by no means overstates the case in favor of the continuance 
of his Scottish domicile. 

“Several other witnesses were examined, who do not carry the case 
further. But, be this as it may, the events in the colonel’s life, subsequent 
to 1844, appear to me to be those upon which the question of his domicile 
at the birth of the respondent really depends. 

“In 1844, the colonel, after having been involved for some time in 
pecuniary difficulties (owing chiefly to his connection with the turf), was 
compelled to leave England, in order to avoid his creditors. He at first 
thought of taking some house ‘in the country,’ by which, I think, he meant 
in the rural parts of England; but afterwards the pressure of creditors 
became too great to admit of his so doing, and he appears, in the autumn, 
to have visited Scotland, where correspondence took place between himself 
and his agent as to arranging a trust deed by which Colonel Udny and his 
son, John Augustus, were to make provision, as far as possible, for the 
payment of their debts. On the 2d of October, he writes to his agent, 
mentioning that a creditor is pressing for immediate payment of £1200, — 
‘so let there be no time lost.’ And by a letter of his son of the 4th of 
November, 1844, it appears that his father had left England for Calais on 
the previous day. He about this time sold the lease of the London house 
in which he had so long resided. He sold, also (as he himself states in 
his evidence), all his furniture and ‘every thing that was in the house, 
including what had belonged to his mother, his sister, and his first wife.’ 
He went from Calais to Boulogne, and there resided in a hired house till 
1853. He says in his evidence : — 

“*When I went to Boulogne I had no further connection with London. 
I had a married sister living there, and various other relations. During 
the nine years when my head-quarters were at Boulogne I never resided. in. 
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London. The time that I came over for my wife’s confinement in 1853, 
was the first time that I had visited London after leaving it for Boulogne, 
I remained there at that time only about a couple of days and returned to 
Boulogne. While I was at Boulogne, I came over more than once to Scot. 
land, to visit my property. These were not long visits, but I did make 
them.’ 

“ The wife alluded to in the above statement is the mother of the respon. 
dent. The colonel’s first wife did not go with him to Boulogne, but she 
joined him for a short time in 1845, leaving him afterwards on account of 
ill-health, and residing with his brother in London. She died in 1846. 

“The colonel, at Boulogne, formed an illicit connection with the mother 
of the respondent, and in May, 1853, came to England in consequence of 
a wish that she should be attended in her confinement by an English 
accoucheur and on the 9th of -May, 1853, the. respondent was born at 
Camberwell. The colonel appears to have returned almost immediately 
to Boulogne. He had been living on a very scanty allowance, —his 
eldest son, too, was embarrassed, — and at a very early period after the 
birth of the respondent the father and son appear to have thought that the 
birth of this child might facilitate the barring of the entail of the Scotch 
estates ; for in a letter of the 29th of May, 1853, the colonel writes to his 
son: ‘I shall be glad to hear of your interview with Mr. Skinner’ (their 
legal adviser). ‘I think the great difficulty will be the uncertainty of the 
- child’s life ; however, you will talk over all these matters with him.’ 

“The colonel was advised that by marrying the respondent’s mother he 
might, according to the law of Scotland, render the respondent legitimate, 
and that then the concurrence of the appellant in barring the entail would 
not be requisite. The advice on this latter point was erroneous ; but it is 
enough to say that the colonel came over to Scotland in November, 1853, 
clearly with the intent to celebrate a marriage with-the respondent's 
mother, and with the hope of raising money for the benefit of his elder son 
and himself by getting rid of the entail. He was under an impression that 
his English creditors could not molest him whilst in Scotland. He was 
much mortified afterwards to find that this was not the case, and wrote 
several letters to his son and others expressive of his disgust at having 
been hurried away from Boulogne, and his dislike to residing in Scotland. 
But I cannot bring my mind to doubt that his intention in returning to 
Scotland was to do that which he accomplished; namely, to marry, in 
regular form, the respondent’s mother, and for that purpose to be domiciled 
there. 

“Tn his letter of the 9th of July, 1859, he expressly asserts it to have 
been his intention in 1853 to be permanently domiciled in Scotland ; but 
that letter may be open to the objection that it was written very shortly 
ante litem motam. Ido not think that we can safely rely on the deed of 
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disposition by his elder son of the 2d of December, 1853, which recites 
‘that the colonel had made arrangements to return again to and remain 
in Scotland,’ because the father was not a party to that instrument. But, 
on the other hand, though the recital itself may not be evidence, yet the 
colonel took advantage of that instrument. And the whole course of the 
arrangements made shows that the colonel’s intent, for which alone he 
came to Scotland, was by his marriage to make the respondent legitimate, 
and by means of that legitimation to deal with the estates. These objects 
require a Scottish domicile ; and it would be singular to hold that he having, 
in fact, married on the 2d of January, 1854, and resided in Scotland thence- 
forth to his death in 1861 (after the raising of the present action), the 
domicile must not be taken to have been Scottish, as it ought to be, for the 
purposes he had in view from the time of his return in 1853. It is true 
that the death of his elder son in the interval between the marriage and 
death of the colonel, and the consequent falling in of the policies of in- 
surance on his life, placed the colonel to a certain degree in an easier 
position, and removed his apprehension of difficulty from his creditors: 
but I think his possible intention to leave Scotland (if molested by credit- 
ors) in no way disproves the existence of a resolution to remain, as he 
did, in that country (if allowed so to do) as his chosen and settled abode. 

“Tt seems therefore clear to me that the colonel was, at the time of his 
marriage, domiciled in Scotland ; but the question remains as to what was 
his domicile in May, 1853, at the time of the respondent’s birth. 

“If he were domiciled in England up to 1844, and retained an English 
domicile up to and after May, 1853, then the question would arise, which 
has not been determined in any case by the Scottish courts, whether the 
child, being illegitimate at its birth, and its putative father not having at 
that time a power of legitimating him by means of a subsequent marriage 
with his mother, could be legitimated by his putative father subsequently 
acquiring a Scottish domicile before marriage with the mother. 

“T have myself held, and so have other judges in the English courts, 
that according to the law of England a bastard child whose putative father 
was English at its birth could not be legitimated by the father afterwards 
acquiring a foreign domicile and marrying the mother in a country by the 
law of which a subsequent marriage would have legitimated the child. I 
see no reason to retract that opinion. The status of the child — with re- 
spect to its capacity to be legitimated by the subsequent marriage of its 
parents — depends wholly on the status of the putative father, not on that 
of the mother. If the putative father have an English domicile the English 
law does not, at the birth of the child, take notice of the putative father’s 
existence. But if his domicile be Scottish, or of any other country allow- 
ing legitimation, though the mother be English at the birth, the putative 
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father (as in Munro v. Munro) is capable of legitimating the child. 
The foreign law, though deeming the child to be jilius nullius at birth, 
yet recognizes the father as such at the moment of his acknowledging the 
child, either by marriage and formal recognition, as in France, or by mar- 
riage only, as in Scotland. I do not think that the English law can rec- 
ognize a capacity in any Englishman, by a change of domicile, to cause 
his paternity and consequent power of legitimation to be recognized. But 
however this may be, the question does not, in my judgment, here arise. 
“Iam of opinion that the English domicile of Colonel Udny, if it were 
ever acquired, was formally and completely abandoned in 1844, when he 
sold his house and broke up his English establishment with the intention 
not to return. And, indeed, his return to that country was barred against 
him by the continued threat of process by his creditors. I think that on 
such abandonment his domicile of origin revived. It is clear that by our 
law a man must have some domicile, and must have a single domicile. It 
is clear, on the evidence, that the Colonel did not contemplate residing in 
France, —and, indeed, that has scarcely been contended for by the 
appellant. But the appellant contends that when once a new domicile is 
acquired, the domicile of origin is obliterated, and cannot be re-acquired 
more readily or by any other means than those by which the first change 
of the original domicile is brought about, namely, animo et facto. He re- 
lied for this proposition on the decision in Munroe v. Douglas? where 
Sir John Leach certainly held that a Scotchman, having acquired an 
Anglo-Indian domicile, and having finally quitted India, but not yet having 
settled elsewhere, did not re-acquire his original domicile ; saying expressly, 
‘I can find no difference in principle between an original domicile and an 
acquired domicile.’ That he acquired no new domicile may be conceded, 
but it appears to me that sufficient weight was: not given to the effect of 
the domicile of origin, and that there is a very substantial difference in 
principle between an original and an acquired domicile. I shall not add 
to the many ineffectual attempts to define domicile. But the domicile of 
origin is a matter wholly irrespective of any animus on the part of its sub- 
ject. He acquires a certain status civilis,as one of your lordships has 
designated it, which subjects him and his property to the municipal juris- 
diction of a country which he may never even have seen, and in which he 
may never reside during the whole course of his life, his domicile being 
simply determined by that of his father. A change of that domicile can 
only be effected animo et facto, —that is to say, by the choice of another 
domicile, evidenced by residence within the territorial limits to which the 
jurisdiction of the new domicile extends. He, in making this change, does 
an act which is more nearly designated by the word “settling” than by 
any one word in our language. Thus we speak of a colonist settling in 
17 CL & F. 842. 2 6 Madd. 879. 
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Canada or Australia, or of a Scotchman settling in England, and the word 
is frequently used as expressive of the act of change of domicile in the 
various judgments pronounced by our courts. But this settlement animo 
et facto by which the new domicile is acquired is, of course, susceptible of 
abandonment if the intention be evidenced by facts as decisive as those 
which evidenced its acquirement. 

“Tt is said by Sir John Leach, that the change of the newly acquired 
domicile can only be evidenced by an actual settling elsewhere, or (which 
is, however, a remarkable qualification) by the subject of the change dying 
in itinere when about to settle himself elsewhere. But the dying in itinere 
to a wholly new domicile would not, I apprehend, change a domicile of 
origin if the intended new domicile were never reached. So that at once 
a distinction is admitted between what is necessary to re-acquire the original 
domicile and the acquiring of a third domicile. Indeed, the admission of 
Sir John Leach seems to have been founded on the actual decision of the 
case of Colville v. Saunders, cited in full in Munroe vy. Douglas, from 
the Dictionary of Decisions. In that case, a person of Scottish origin 
became domiciled at St. Vincent, but left that island, writing to his father 
and saying that his health was injured, and he was going to America; and 
that if he did not succeed in America he would return to his native country. 
He was drowned in Canada, and some memoranda were found indicating 
an intention to return to Scotland; and it was held that his Scottish 
domicile had revived. 

“Tt seems reasonable to say, that, if the choice of a new abode and actual 
settlement there constitute a change of the original domicile, then the 
exact converse of such a procedure, viz., the intention to abandon the 
new domicile, and an actual abandonment of it, ought to be equally effective 
to destroy the new domicile. That which may be acquired may surely be 
abandoned, and though a man cannot, for civil reasons, be left without a 
domicile, no such difficulty arises if it be simply held that the original 
domicile revives. That original domicile depended, not on choice, but 
attached itself to its subject on his birth, and it seems to me consonant 
both to convenience and to the currency of the whole law of domicile 
to hold that the man born with a domicile may shift and vary it as often 
as he pleases, indicating each change by intention and act, whether in its 
acquisition or abandonment; and further, to hold that every acquired 
domicile is capable of simple abandonment animo et facto, the process by 
which it was acquired, without its being necessary that a new one should 
be at the same time chosen, otherwise one is driven to the absurdity of 
asserting a person to be domiciled in a country which he has resolutely 
forsaken and cast off, simply because he may (perhaps for years) be delib- 
erating before he settles himself elsewhere. Why should not the domicile 
of origin, cast on him by no choice of his own, and changed for a time, 
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be the state to which he naturally falls back when his first choice has been 
abandoned animo et facto, and whilst he is deliberating before he makes a 
second choice. 

“Lord Cottenham, in Munro v. Munro, says: ‘ So firmly indeed did the 
civil law consider the domicile of origin to adhere, that it holds that if it 
be actually abandoned and a domicile acquired, but that again abandoned, 
and no new domicile acquired in its place, the domicile of origin revives, 
No authority is cited by his lordship for this. He probably alluded to 
some observations which occur in the case of La Virginie, where Sir 
William Scott said, ‘It is always to be remembered that the native char- 
acter easily reverts, and that it requires fewer circumstances to constitute 
domicile in the case of a native subject than to impress the national char- 
acter on one who is originally of another country.’ 

“In the case of The Indian Chief? the question was, whether the ship 
was the property of a British subject; for, if so, her trading was illegal. 
The owner, Mr. Johnson, averred that he was an American. Sir William 
Scott held him to be an American by origin, but that having come to 
England in 1783, and remained till 1797, he had become an English 
merchant. But he quitted England before the capture of the vessel, and 
letters were produced showing his intention to return to America, which 
he does not appear to have reached until after. And Sir William Scott 
says, ‘The ship arrives a few weeks after his departure, and taking it to 
be clear that the natural character of Mr. Johnson, as a British merchant, 
was founded on residence only, that it was acquired by residence, and 
rested on that circumstance alone, it must be held that from the moment he 
turned his back on the country where he had resided on his way to his 
own country, he was in the act of resuming his original character, and is 
to be considered as an American. The character that is gained by residence 
ceases by residence. It is an adventitious character, which no longer ad- 
heres to him from the moment that he puts himself in motion bona fide 
to quit the country sine animo revertendi, 

“Story, in his Conflict of Laws, sect. 47 (at the end), says, ‘If a man 
has acquired a new domicile different from that of his birth, and he removes 
from it with intention to resume his native domicile, the latter is re- 
acquired even while he is on his way, for it reverts from the moment the 
other is given up.’ 

“ The qualification that he must abandon the new domicile with the special 
intent to resume that of origin is not, I think, a reasonable deduction from 
the rules already laid down by decision, because intent not followed by a 
definitive act is not sufficient. The more consistent theory is, that the 
abandonment of the new domicile is complete animo et facto, because the 
Jactum is the abandonment, the animus is that of never returning. 

17 CL & F. 842. 2 5 Rob. Adm. 99. 8 8 Rob. Adm. 12. 


XUM 


UDNY v. UDNY. 687 


«] have stated my opinion more at length than I should have done were 
it not of great importance that some fixed common principles should guide 
the courts in every country on international questions. In questions of 
international law we should not depart from any settled decisions, nor lay 
down any doctrine inconsistent with them. I think some of the expressions 
used in former cases, as to the intent ‘exuere patriam, or to become ‘a 
Frenchman instead of an Englishman, go beyond the question of domicile. 
The question of naturalization and of allegiance is distinct from that of 
domicile. A man may continue to be an Englishman, and yet his contracts 
and the succession to his estate may have to be determined by the law of 
the country in which he has chosen to settle himself. He cannot, at present 
at least, put off and resume at will obligations of obedience to the govern- 
ment of the country of which at his birth he is a subject, but he may many 
times change his domicile. It appears to me, however, that each acquired 
domicile may be also successively abandoned simpliciter, and that thereupon 
the original domicile simpliciter reverts. 

“For these reasons, my Lords, I propose to your lordships the affirma- 
tion of the interlocutors complained of, and the dismissal of the appeal with 
costs.” 


“Lorp CHELMSFORD : — 

“My Lorps, —at the opening of the argument of this appeal for the 
respondent, his learned counsel were informed that your lordships were 
of opinion that the domicile of Colonel Udny, down to the year 1812, was 
his Scotch domicile of origin, and that the case was therefpre narrowed 
down to the questions raised by the appellant, whether that domicile had 
been superseded by the acquisition of another domicile in England, and 
whether such after-acquired domicile was retained at the time of the birth 
of the respondent, and continued down to the period of the marriage of the 
respondent’s parents in Scotland. 

“In considering these questions, it will be necessary to ascertain the 
nature and effect of a domicile of origin: whether it is like an after-acquired 
domicile, which, when it is relinquished, can be re-acquired only in the 
same manner in which it was originally acquired; or whether, in the absence 
of any other domicile, the domicile of origin must not be had recourse to 
for the purpose of determining any question which may arise as to a party’s 
personal rights and relations. 

“Story, in his Conflict of Laws (sect. 48), says, ‘The moment a foreign 
domicile is abandoned the native domicile is re-acquired.’ Great stress 
was laid by the appellant in his reference to this passage upon the word 
‘re-acquired,’ which is obviously an inaccurate expression. For, as was 
pointed out in the course of the argument, a domicile of origin is not an 
acquired domicile, but one which is attributed to every person by law. The 
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meaning of Story, therefore, clearly is, that the abandonment of a subse- 
quently acquired domicile ipso facto restores the domicile of origin. And 
this doctrine appears to be founded upon principle, if not upon direct 
authority. 

“Tt is undoubted law that no one can be without a domicile. If, then, a 
person has left his native domicile and acquired a new one, which he after- 
wards abandons, what domicile must be resorted to to determine and regulate 
his personal status and rights? Sir John Leach, V.C., in Munroe y, 
Douglas,' held that in the case supposed the acquired domicile attaches to 
the person till the complete acquisition of a subsequent domicile, and (as 
to this point) he said there was no difference in principle between the 
original domicile and an acquired domicile. His Honor’s words are: ‘A 
domicile cannot be lost by mere abandonment. It is not to be defeated 
animo merely, but animo et facto, and necessarily remains until a subse- 
quent domicile be acquired, unless the party die in itinere towards an 
intended domicile.’ There is an apparent inconsistency in this passage, for 
the Vice Chancellor, having said that a domicile necessarily remains until a 
subsequent domicile be acquired animo et facto, added, ‘unless the party 
die in itinere towards an intended domicile ;’ that is, at a time when the 
acquisition of the subsequent domicile is incomplete, and rests in intention 
only. 

“ T cannot understand upon what ground it can be alleged that a person 
may not abandon an acquired domicile altogether, and carry out his inten- 
tion fully by removing animo non revertendi ; and why such abandonment 
should not be complete until another domicile is acquired in lieu of the one 
thus relinquished. 

“ Sir William Scott, in the case of The Indian Chief, said, ‘The char- 
acter that is gained by residence ceases by residence. It is an adventitious 
character which no longer adheres to a person from the moment he puts 
himself in motion bona fide to quit the country sine animo revertendi ;’ 
and he mentions the case of a British-born subject, who had been resident 
in Surinam and St. Eustatius, and had left those settlements with an 
intention of returning to this country, but had got no farther than Holland, 
the mother country of those settlements, when the war broke out: and it 
was determined by the Lords of Appeal that he was in itinere; that he 
had put himself in motion, and was in pursuit of his native British char- 
acter.’ 

“Sir John Leach seems tc me to be incorrect also in saying that in the 
case of the abandonment of an acquired domicile there is no difference in 
principle between the acquisition of an entirely new domicile and the 
revival of the domicile of origin. It is said by Story, in sect. 47 of his 
Conflict of Laws, that ‘If a man has acquired a new domicile different 


1 5 Madd. 405. 2 8 Rob. Adm. 20. 


UDNY v. UDNY. 689 


from that of his birth, and he removes from it with an intention to resume 
his native domicile, the latter is re-acquired even while he is on his way 
in itinere; for it reverts from the moment the other is given up.’ This 
certainly cannot be predicated of a person journeying towards a new domi- 
cile which it is his intention to acquire. 

“JT do not think that the circumstances mentioned by Story, in the above 
passage, viz., that the person has removed from his acquired domicile with 
an intention to resume his native domicile, and that he is in ¢tinere for the 
purpose, are at all necessary to restore the domicile of origin. The true 
doctrine appears to me to be expressed in the last words of the passage: 
‘It’ (the domicile of origin) ‘reverts from the moment the other is given 


up. 

"s This is a necessary conclusion, if it be true, that an acquired domicile 
ceases entirely whenever it is intentionally abandoned, and that a man 
can never be without a domicile. The domicile of origin always remains, 
as it were, in reserve, tu be resorted to in case no other domicile is found 
to exist. This appears to me to be the true principle upon this subject, 
and it will govern my opt upon the present appeal. 

“Upon the question whether Colonel Udny ever acquired an English 


domicile which superseded his domicile of origin, there can be no doubt 
that his long residence in Grosvenor Street for the space of thirty-two 
years, from 1812 to 1844, is calculated to produce a strong impression in 


favor of the acquisition of such a domicile. Time is always a material ele- 
ment in questions of domicile; and if there is nothing to counteract its 
effect, it may be conclusive upon the subject. But in a competition be- 
tween a domicile of origin and an alleged subsequently acquired domicile 
there may be circumstances to show that however long a residence may 
have continued, no intention of acquiring a domicile may have existed at 
any one moment during the whole of the continuance of such residence. 
The question in such a case is not, whether there is evidence of an inten- 
tion to retain the domicile of origin, but whether it is proved that there 
was an intention to acquire another domicile. As already shown, the 
domicile of origin remains till a new one is acquired animo et facto. 
Therefore, a wish or a desire expressed from time to time to return to 
the place of the first domicile, or any looking to it as the ultimate home, 
although wholly insufficient for the retention of the domicile of origin, may 
yet amount to material evidence to rebut the presumption of an intention 
to acquire a new domicile arising from length of residence elsewhere. In 
this view it would be a fair answer to the question, Did Colonel Udny 
intend to make England his permanent home? to point to all his acts and 
declarations with respect to Scotland and his estates there, to the offices 
which he held, to the institutions to which he belonged, and to his sub- 
scriptions to local objects, showing that, though his pursuits drew him to 
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England and kept him there, and his circumstances prevented his maki 
Udny Castle fit for his residence, he always entertained a hope, if not an 
expectation, that a change in his fortunes might eventually enable him to 
appear in his country of origin, and to assume his proper position there 
as a Scotch proprietor. 

“Tf the residence in England began under circumstances which indicate 
no intention that it was to be permanent, when did it assume the character 
of permanence by proof that the colonel had intentionally given up his 


Scotch domicile and adopted a different one? It appears to me upon this 


question of fact, that throughout the whole of the colonel’s residence in 
London there was always absent the intention to make it his permanent 
home, which is essential to constitute a domicile; residence alone, however 
long, being immaterial, unless coupled with such intention. But even if 
it should be considered that Colonel Udny’s residence in England, though 
not originally intended to be his permanent home, after a certain length 
of time ripened into a domicile; yet, in 1844, he gave up the house in 
Grosvenor Street and returned to Boulogne, where he remained for nine 
years without any apparent intention of again taking up his residence in 
England. This abandonment of the English residence, both in will and 
deed, although accompanied with no immediate intention of resuming the 
Scotch domicile, put an end at once to the English domicile, and the domi- 
cile of origin ipso facto became the domicile by which the personal rights 
of Colonel Udny were thenceforth to be regulated. 

“This makes it unnecessary to consider what would have-been the con- 
dition of the respondent if his birth had taken place in England before the 
resumption of the Scotch domicile by Colonel Udny, and the subsequent 
marriage of his parents in Scotland after that domicile had been resumed. 
Because the domicile being Scotch, the place of the birth of the respondent 
is wholly immaterial, and the case is completely governed by the authority 
of the cases of Dalhousie v. McDouall,} and Munro vy. Munro, in each of 
which the birth of the illegitimate child, and also the subsequent marriage 
of the parents, took place in England; but the domicile, being Scotch, it 
was held that neither the place of the marriage nor the place of the birth 
affected the status of the child. , 

“The existence of the Scotch domicile renders it also unnecessary to 
consider whether the parents of the respondent went to Scotland for the 
purpose merely of legitimating the respondent by their marriage there, and 
deprives the case of Rose v. Ross,> which was insisted upon by the appel- 
lant, of all application. For in that case, as stated by the Lord Chancellor, 
‘the parties were domiciled in England, the child was born in England, 
the parties went to Scotland for the purpose expressly of being married, 
and, having been married, they returned to England to the place of their 
former domicile.’ 


17 Cl. & F. 817. 2 Thid. 842. 8 4 Wils. & Shaw, 289. 
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«J agree with my noble and learned friend, that the interlocutors ap- 
pealed from, ought to be affirmed.” 


“Lorp WESTBURY :— 

“The law of England, and of almost all civilized countries, ascribes to 
each individual at his birth two distinct legal states or conditions: one, by 
virtue of which he becomes the subject of some particular country, binding 
him by the tie of natural allegiance, and which may be called his political 
status ; another, by virtue of which he has ascribed to him the character of 
‘a citizen of some particular country, and, as such, is possessed of certain 
municipal rights, and subject to certain obligations, which latter character is 
the civil status or condition of the individual, and may be quite different 
from his political status. The political status may depend on different laws 
in different countries ; whereas the civil status is governed universally by 
one single principle, namely, that of domicile, which is the criterion estab- 
lished by law for the purpose of determining civil status. For it is on this 
basis that the personal rights of the party, that is to say, the law which 
determines his majority or minority, his marriage, succession, testacy or 
intestacy, must depend. International law depends on rules which, being 
in great measure derived from the Roman law, are common to the juris- 
prudence of all civilized nations. It is a settled principle that no man 
shall be without a domic.le, and, to secure this result, the law attributes to 
every individual as soon as he is born the domicile of his father, if the 
child be legitimate, and the domicile of the mother if illegitimate. This 
has been called the domicile of origin, and is involuntary. Other domiciles, 
including domicile by operation of law, as on marriage, are domiciles of 
choice. For, as soon as an individual is sui juris, it is competent to him 
to elect and assume another domicile, the continuance of which depends 
upon his will and act. When another domicile is put on, the domicile of 
origin is for that purpose relinquished, and remains in abeyance during the 
continuance of the domicile of choice; but as the domicile of origin is 
the creature of law, and independent of the will of the party, it would be 
inconsistent with the principles on which it is by law created and ascribed 
to suppose that it is capable of being by the act of the party entirely 
obliterated and extinguished. It revives and exists whenever there is no 
other domicile, and it does not require to be regained or reconstituted 
animo et facto in the manner which is necessary for the acquisition of a 
domicile of choice. 

“Domicile of choice is a conclusion, or inference, which the law derives 
from the fact of a man fixing voluntarily his sole or chief residence in a 
particular place, with an intention of continuing to reside there for an 
unlimited time. This is a description of the circumstances which create 
or constitute a domicile, and not a definition of the term. There must be 


| 

t 
t 
y 
t 
h 
0 
e 
d 
ry 
d, 
d, 
ir 


692 DOMICILE. 


a residence freely chosen, and not prescribed or dictated by any externa] 
necessity, such as the duties of office, the demands of creditors, or the 
relief from illness ; and it must be residence fixed not for a limited period, 
or particular purpose, but general and indefinite in its future contemplation, 
It is true that residence originally temporary, or intended for a limited 
period, may afterwards become general and unlimited, and in such a case 
so soon as the change of purpose, or animus manendi, can be inferred the 
fact of domicile is established. 

“ The domicile of origin may be extinguished by act of law, as, for example 
by sentence of death or exile for life, which puts an end to the status civilis 
of the criminal; but it cannot be destroyed by the will and act of the 
party. 

“ Domicile of choice, as it is gained animo et facto, so it may be put an 
end to in the same manner. Expressions are found in some books, and in 
one or two cases, that the first or existing domicile remains until another 
is acquired. This is true if applied to the domicile of origin, but cannot 
be true if such general words were intended (which is not probable) to 
convey the conclusion that a domicile of choice, though unequivocally 
relinquished and abandoned, clings, in despite of his will and acts, to the 
party, until another domicile has animo et facto been acquired. The cases 
to which I have referred are, in my opinion, met and controlled by other 
decisions. A natural-born Englishman may, if he domiciles himself in 
Holland, acquire and have the status civilis of a Dutchman, which is of 
course ascribed to him in respect of his settled abode in the land, but if 
he breaks up his establishment, sells his house and furniture, discharges 
his servants, and quits Holland, declaring that he will never return to it 
again, and taking with him his wife and children, for the purpose of travel- 
ling in France or Italy in search of another place of residence, is it meant 
to be said that he carries his Dutch domicile, that is, his Dutch citizenship, 
at his back, and that it clings to him pertinaciously until he has finally set 
up his tabernacle in another country ? Such a conclusion would be absurd; 
but there is no absurdity and, on the contrary, much reason, in holding 
that an acquired domicile may be effectually abandoned by unequivocal in- 
tention and act; and that when it is so determined the domicile of origin 
revives until a new domicile of choice be acquired. According to the 
dicta in the books and cases referred to, if the Englishman whose case we 
have been supposing lived for twenty years after he had finally quitted 
Holland, without acquiring a new domicile, and afterwards died intestate, 
his personal estate would be administered according to the law of Holland, 
and not according to that of his native country. This is an irrational con- 
sequence of the supposed rule. But when a proposition supposed to be 
authorized by one or more decisions involves absurd results, there is great 
reason for believing that no such rule was intended to be laid down. 


XUM 
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«Jn Mr. Justice Story’s Conflict of Laws (the last edition) it is stated 
that ‘the moment the foreign domicile (that is, the domicile of choice) is 
abandoned, the native domicile or domicile of origin is re-acquired.’ 

« And such appears to be the just conclusion from several decided cases, 
as well as from the principles of the law of domicile. 

«In adverting to Mr. Justice Story’s work, I am obliged to dissent from 
a conclusion stated in the last edition of that useful book, and which is 
thus expressed: ‘The result of the more recent English cases seems to 
be, that for a change of national domicile there must be a definite and 
effectual change of nationality.’ In support of this proposition the editor 
refers to some words which appear to have fallen from a noble and learned 
lord in addressing this house in the case of Moorhouse v. Lord * when in 
speaking of the acquisition of a French domicile, Lord Kingsdown says, 
‘A man must intend to become a Frenchman instead of an Englishman.’ 

« These words are likely to mislead, if they were intended to signify that 
for a change of domicile there must be a change of nationality ; that is, of 
natural allegiance. 

“ That would be to confound the political and civil states of an individual, 
and to destroy the difference between patria and domicilium. 

“The application of these general rules to the circumstances of the 
present case is very simple. I concur with my noble and learned friend 
that the father of Colonel Udny, the consul at Leghorn, and afterwards at 
Venice, and again at Leghorn, did not by his residence there in that 
capacity lose his Scotch domicile. Colonel Udny was, therefore, a Scotch- 
man by birth. But I am certainly inclined to think that when Colonel 
Udny married, and (to use the ordinary phrase) settled in life and took a 
long lease of a house in Grosvenor Street, and made that a place of abode 
of himself and his wife and children, becoming, in point of fact, subject 
to the municipal duties of a resident in that locality ; and when he had 
remained there for a period, I think, of thirty-two years, there being no 
obstacle in point of fortune, occupation, or duty to his going to reside in 
his native country; under these circumstances, I should come to the con- 
clusion, if it were necessary to decide the point, that Colonel Udny de- 
liberately chose and acquired an English domicile. But if he did so, he 
as certainly relinquished that English domicile in the most effectual way 
by selling or surrendering the lease of his house, selling his furniture, dis- 
charging his servants, and leaving London in a manner which removes all 
doubt of his ever intending to return there for the purpose of residence. 
If, therefore, he acquired an English domicile he abandoned it absolutely 
animo et facto. Its acquisition being a thing of choice, it was equally put 
an end to by choice. He lost it the moment he set foot on the steamer 
to go to Boulogne, and at the same time his domicile of origin revived. 

110 H. L. C. 272. 


an 
in 
er 
not 
to 
lly 
the 
Ses 
her 
in 
of 
t if 
it 
vel- 
ant 
hip, 
set 
rd; 
ing 
in- 
gin 
the 
we 
tted 
ate, 
and, 
be 
reat 


694 DOMICILE. 


The rest is plain, The marriage and the consequences of that marri 
must be determined by the law of Scotland, the country of his domicile.” 


“Lorp CoLtonsay:— 


“T regard this case as one of very considerable importance, inasmuch ag 
it has afforded an opportunity for bringing out, more clearly than has been 
done in any of the former cases, the radical distinction between domicile 
of origin and domicile of choice. The principles of that distinction and the 
facts have been so clearly put before the House that I need do no more 
than express my concurrence.” 


Judgment : — Ordered and Adjudged, that the said interlocutor of the 
Lords of Session in Scotland, of the Second Division, of the 14th of De- 
cember, 1866, complained of in the said appeal, be varied by substituting 
for the words ‘ that he never lost his said domicile of origin’ these words 
‘and that if such domicile of origin was ever changed, yet by leaving Eng- 
land in 1844 his domicile of origin reverted ;’ and that, with this variation, 
the said interlocutor be, and the same is, hereby affirmed, and that the 
said petition and appeal be, and the same is, hereby dismissed this House, 


This case (which overrules the decision of Sir John Leach in Munroe v. Douglas, 
5 Madd. 379) establishes a point in the law of domicile about which there has 
been much doubt: that, when a domicile of choice is abandoned the domicile of 
origin revives, a special intention to revert to it being unnecessary. In Bell y, 
Kennedy, 1 L. R., H. L. Se. 307, the appellant's domicile of origin was in 
Jamaica, and the question was whether he had acquired a new domicile in Scot- 
land. The court held that the evidence did not establish the acquisition of a new 
domicile, and Lord Colonsay, in the course of his opinion, used the following 
language: ‘‘ There are dicta to the effect that if Scotland had been the domicile 
of origin, and he had bid a final adieu to Jamaica and sailed for Scotland, and 
had died in itinere, the domicile of origin would be held to have revived.” But 
according to the decision in Udny v. Udny (in which Lord Colonsay partici- 
pated), it would make no difference in the case supposed whether he sailed for 
Scotland or any other country. The mere abandonment of the domicile of choice 
would revive the domicile of origin. Since the decision of Udny v. Udny, the 
ease of Haldane v. Eckford, L. R. 8 Eq. 631, has been decided by Vice-Chan- 
cellor James. According to the head-note, the question of reverter of domicile 
was involved in it, but we should hardly infer this from the opinion. In the 
goods of Bianchi, 3 Sw. & Tr. 16, was a case in which a Genoese by birth became 
domiciled in Brazil; having wound up his affairs, he sailed from Brazil with his 
wife and children, intending to resume his domicile of origin, but he died on the 
voyage at Teneriffe. It was held that his domicile of origin had revived. Cases 
of this kind are, of course, covered by the decision in Udny v. Udny. Dicta are 
to be found in one or two American cases as to the effect of death in itinere. 
Since the decision of Udny v. Udny, they throw very little light upon the general 
question. Harvard College v. Gore, 5 Pick. 370; Smith v. Croom, 7 Fila. 81. 
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In The Attorney General vy. Fitzgerald, 25 L. J. Ch. 743, decided by Kindersley, 
V.C., in 1856, the question was whether legacy duties were payable on the 
estate of Mr. William Leamy, who had an English domicile at the time of his 
death. His domicile of origin was Irish; he afterwards acquired an Anglo- 
Indian domicile; that he abandoned, and acquired an English domicile, and it 
was held that the English domicile had not been changed at the time of his death. 
But the Vice Chancellor went beyond the facts of the case, and expressed an 
opinion which seems to be opposed to Udny v. Udny. The testator died at 
Lisbon, having, in the words of the decision, ‘‘ an intention, more or less deter- 
minate, of ending his days in Ireland.” But the Vice Chancellor says, ‘* The 
intention to end his days in Ireland, even if the intention was more decidedly 
and definitely expressed than it is, would not be sufficient, because you would 
have then only one of two ingredients necessary for the change of domicile, the 
animus without the factum.” Under the decision in Udny v. Udny, however, if 
he had clearly abandoned the English domicile, the Irish domicile of origin would 
revert. 

Attempts have been made, in a good many cases, to have an absolute criterion 
of domicile laid down. ‘Thus in Hegeman vy. Fox, 31 Barb. 475, the court was 
asked to decide that ‘‘ acts done under the stress of impaired health” cannot 
legally produce a change of domicile. And so in Smith v. Croom, 7 Fla. 81, 
counsel tried to establish the proposition that ‘‘ citizenship” is a test of domicile. 
But courts have always resisted these attempts, holding that the whole matter is 
a question of intention; that there are no arbitrary rules as to the facts which 
constitute domicile, but that each case must be determined by the weight of its 
own evidence. Nevertheless an inclination has been exhibited at various times 
to lay down canons as to the relative value of different kinds of evidence in 
questions of domicile. Story (Confl. of Laws, §§ 46, 47) gives several of these 
rules, as that the place where a married man’s family resides, is generally to be 
deemed his domicile ; that if a married man has his family fixed in one place, and 
he does business in another, the former is considered the place of his domicile ; 
that if a married man has two places of residence at different times in the year, 
that will be esteemed his domicile which he himself selects or describes, or deems 
to be his home, or which appears to be the centre of his affairs, or where he 
votes or exercises the rights and duties of a citizen. But the relative value of 
these rules change so much, as the particular facts vary, that a canon which 
governs the entire decision in one case may happen in others to prove of very 
trifling importance. 

Thus, in many of the books, residence is treated as the principal criterion. 
But this is, by no means, always so. In Crockenden y. Fuller, 5 Jur. (x. 8.) 
1222, in which case an attempt was made to avoid the will of one Mary Ann 
Crockenden, on the ground of foreign domicile, the court (Sir C. Cresswell) 
said: ‘* From 1844 till her death” (in 1858) ‘‘she had no home in England. 
. . . She always passed the winter abroad, in general returning to England for 
the summer months, which she spent with different friends, but sometimes she 
remained abroad throughout the year.” Nevertheless it was held that her domi- 
cile was English at the time of her death. 

In Drevon v. Drevon, 10 Jur. (x.8.) 717, Kindersley, V.C., used the following 
language with regard to the attempts made to lay down abstract rules as to 
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domicile : ‘‘ I think the court has been under the necessity, in all cases, of taking 
all the acts of every kind, more or less important, throughout the man’s life, 
upon which there is evidence, taking not only his acts, but his declarations valeat 
quantum, and then judging whether the testator did or did not mean to give up 
his domicile of origin, and adopt a new one. I may say, with regard to the eyi- 
dence of acts, that acts which have been treated as of great importance in some 
cases, have been treated as of little importance in others. For example, the 
first act generally brought forward, and, of course, which is brought forward and 
relied upon in this case, is length of residence. Length of residence has, in 
many cases, both by English and by foreign jurists, been considered a very im- 
portant ingredient in the question; and, in other cases, it has been considered 
as of little importance; that is, as compared with and brought into connection 
and contact with other circumstances, of which evidence is given in the case. [ 
think, with regard to that point, the true conclusion is this: not that any one act, 
or any one circumstance, is necessarily per se of vast importance, and other 
circumstances of little importance; but it is a question what is the relative im- 
portance of the different acts, whether some acts tending one way are of greater 
weight than those tending the other, as to the animus manendi, or the animus 
revertendi, or the animus as to changing domicile. I think this, also, may be said: 
there is no act, no circumstance, in a man’s life, however trivial it may be in 
itself, which ought to be left out of consideration in trying the question whether 
there was an intention to change the domicile, —a trivial act might possibly be 
of more weight with regard to determining this question, than an act which was 
of more importance to a man in his lifetime.” 

The impossibility of establishing any absolute criterion of domicile, is also well 
illustrated by remarks of Sir W. P. Wood, V.C., in Forbes v. Forbes, 18 Jur. 
642, 647. He says that, in the case of a married man, the residence of his wife is 
of great importance. ‘‘ Now, I say, looking to these dicta of the jurists, — 
looking, too, at this dictum of Lord Brougham, —I think that I am not saying 
too much in concluding that an Englishman’s home is there where are his wife and 
the establishment he usually requires with regard to himself and his wife, in 
preference to that place in which his wife never resided.” But the Vice Chan- 
cellor at once qualifies these strong expressions by saying: ‘* Now, the effect, no 
doubt, of the residence of the wife might be rebutted (i is not conclusive any 
more than any other of these indicia) by stronger evidence of a contrary char- 
acter.” It would certainly not be difficult to imagine a case in which indicia of 
this kind would be of the very smallest value. A Mohammedan, for example, 
might well have one domestic establishment in Turkey, another in India, and a 
third in Persia. The importance of the residence of a wife seems to depend upon 
the existence of the institution of monogamy. 

In Drevon v. Drevon, 10 Jur. (N.8.) 717, Kindersley, V.C., said: ‘*I think 
the tendency of the decisions of our courts, of late years, that is, for some time 
past, has been this: upon the question of the abandonment of the domicile of 
origin, and the adoption of a new domicile, to be less and less disposed to give 
weight to circumstances and acts which formerly were considered to be of con- 
siderable importance, I think the courts are more slow than they were to hold 
that there was a change of domicile.” 


Perhaps this tendency in the courts may be explained by a change which has 
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taken place outside the courts. When the early cases on the law were decided, 
travelling was much less common than it is now. Then a man travelled once in 
his life; now he may be in the habit of spending half his years in one country, 
and half in another. It would be a great hardship if these changes of residence 
were continually to involve changes of domicile, and certainly in most cases there 
is no intention of change. Naturally, judges have been influenced by consid- 
erations of this kind; considerations which seem to us to show vividly the im- 
possibility of framing absolute canons, or establishing unalterable criteria of 
domicile. 

A great deal of the confusion as to the law of domicile has arisen from the 
looseness with which the word itself has been used. Thus, in Somerville v. Somer- 
ville, 5 Ves. 750 (1801), a great deal is said of the ‘‘two domiciles” of the 
intestate. But it is quite evident, from the decision, that the word is used loosely, 
and means sometimes ‘‘ place of residence,” and sometimes domicile strictly. 
The case was one concerning the succession to personal property, and depended 
on the decision of the question whether Lord Somerville, the intestate, had an 
English or Scotch domicile at the time of his death. It was held by the Master 
of the Rolls (Sir Richard Pepper Arden) that his domicile was at that time and 
always had been Scotch. It is clear from this that no question of two domiciles 
arose in the case. We find some remarks, however, in a later portion of the 
opinion which show that the Master of the Rolls, though quite clear as to the 
point actually decided, was by no means accurate in his conception of the general 
meaning of the term domicile. He says, ‘‘ What would be the case upon two 
contemporary and equal domiciles, if ever there can be such a case? I think such 
a case can hardly happen; but it is possible to suppose it. A man born, no one 
knows where, or having had a domicile that he has completely abandoned, might 
acquire in the same or different countries two domiciles at the same instant, and 
occupy both under exactly the same circumstances; both country houses, for 
instance, bought at the same time. It can hardly be said that of which he took 
possession first is to prevail. Then, suppose he should die at one, shall the 
death have any effect? I think not even in that case; and then ex necessitate, the 
lex loci rei site must prevail; for the country in which the property is would not 
let it go out of that until they know by what rule it is to be distributed. If it 
was in this country, they would not give it up until it was proved that he had a 
domicile somewhere.” But the difficulty is that a man cannot have two domiciles 
at one and the same time, and the case supposed of a man coming no one knows 
whence, and settling no one knows where, is only one of those extremely unffe- 
quent cases in which no evidence is produced on any point by either party.' 

On p 786, it is stated that a man may have two domiciles for some purposes ; 
but that he can have only one for the purpose of succession. But what are these 
purposes? He may, it is true, be domiciled in one State and vote in another, or 
be domiciled in one State and pay taxes in another, or be domiciled in one State 
and bring suit in another; but neither voting, nor paying taxes, nor bringing. 
actions, will give him a new domicile. 


1In Forbes v. Forbes, 18 Jur. 642, 647, the party as to whom the question of domicile arose 
had two residences. This seems to be the case supposed in Somerville v. Somerville. In 
Gilman y. Gilman, 52 Me. 165, it was held that a person can have but one domicile of suc— 
cession. 
VOL. Iv. 47 
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698 DOMICILE. 

The confusion as to the meaning of the word domicile, which we have noticed in 
the English cases, is still more apparent in the American decisions. The statutes 
of the various States relating to taxation, insolvency, process, and the rights of 
citizenship, generally contain the words ‘ residence,” or ‘* inhabitant,” and it js 
on the construction of these terms that the cases turn. The meaning of such 
terms must of course depend on the particular statute. Sometimes residency 
and habitancy will be held to be the equivalent of domicile, -as in provisions 
relating to testamentary matters; for there can be no reason in these cases to 
suppose that the legislature intended to override established rules of general law, 
Sometimes, on the other hand, as in statutes giving creditors remedies against absent 
debtors, it may be necessary to carry out the legislative intent to give the words 
a more restricted meaning. Isham v. Gibbons, 1 Bradf. (N. Y.) 69. An exam- 
ination of a few of the cases will show how seldom a question of domicile, in the 
general sense, is involved in them. Harvard College v. Gore, 5 Pick. 370, was an 
appeal from a decree of the Judge of Probate for Middlesex, allowing the will 
of Christopher Gore, on the ground that the testator was, at the time of his 
death, ‘‘ an inhabitant of and resident in” the County of Suffolk. The case turned 
on the statute of 1817, ch. 190, and therefore does not present a question of domi- 
cile in the general sense of the term. The court (Parker, C. J.) were of opinion 
that the word “inhabitant” in the statute had a different meaning from ‘ resi- 
dent.” The court say, ‘‘ We think that, without reference to the law of domicile, 
the true construction of our own statute will settle the question in the present 
case.” 

Thorndike v. Boston, 1 Met. 242, was assumpsit to recover back a tax assessed 
upon the plaintiff by the assessors of the defendant city. The ground of the 


-action was that the plaintiff was not an inhabitant of Boston at the time of assess- 
ment. 


Sears v. Boston, 1 Met. 250, was a case of the same kind. In Holmesv. Greene, 
7 Gray, 299, the question was one of the right to vote. Williams v. Roxbury, 
12 Gray, 21, related to taxation. So also Kilburn v. Bennett, 3 Met. 199. 

Greene v. Greene, 11 Pick. 410, was an application by the wife for divorce. The 
libellee contended that neither of the parties had a domicile in Massachusetts to 
found jurisdiction. But the court held otherwise, considering that the husband's 
domicile was in Uxbridge, in the county of Worcester. Wilde, J., who delivered 
the opinion, said, ‘‘ Another view might be taken of this case, if necessary. 
Speaking individually, I should have no hesitation in saying that a man may have 
two domiciles in different States, or within separate jurisdictions, so as to be 
amenable to a process of this description in either. That a man may have two 
domiciles for some purposes, although he can have but one for succession to 
personal property, is well settled in England and in other countries. Somerville 
v. Somerville, 5 Ves. 750.” 

In Abington v. N. Bridgewater, 23 Pick. 170, the question related to the set- 
tlement of a pauper, and it was treated by the court as one of domicile. Shaw, 
C.J., lays it down that every person must have a domicile somewhere, and that 
a man can have only one domicile for one purpose at one and the same time; 
that every one has a domicile of origin, which he retains until he acquires another ; 
and the one thus acquired is, in like manner, retained. He continues: ‘‘ The 
-supposition that a man can have two domiciles would lead to the absurdest con- 
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sequences. If he had two domiciles within the limits of distant sovereign States, 
in case of war, what would be an act of imperative duty to one, would make him 
a traitor to the other. As not only sovereigns, but all their subjects, collectively 
and individually, are put into a state of hostility by war, he would become an 
enemy to himself, and bound to commit hostilities and afford protection, to the 
same persons and property at the same time.” This language has been criticised 
as confounding allegiance with domicile, the difference between which is stated in 
Udny v. Udny; and, indeed, it seems open to objection. But perhaps the best 
illustration of the variety of meanings attaching to the word ‘‘ domicile” is to be 
derived from an examination of the decisions in Colton v. Long Meadow and 
Shaw v. Shaw. 

In Massachusetts, the date which determines the domicile for purposes of tax- 
ation is May 1. It has been decided in that State that one who on the first day 
of May had abandoned his Massachusetts domicile, and had gone beyond the 
State limits, not intending to return there to reside, but intending to take up 
his residence in Pennsylvania, where he had ever since resided, was not taxable 
in Massachusetts on May 1. The court say, ‘‘ On said 1st of May he was in 
itinere, but he had absolutely abandoned his residence in this State, and had 
departed therefrom. . . . This precise point was adjudged in Briggs v. Rochester, 
16 Gray.” Colton v. Long Meadow, 12 Allen, 598. 3 

But as to the above rule it was said by Foster, J., in delivering the opinion in 
Shaw v. Shaw, 98 Mass. 158, ‘‘ The rule that one who has left this Common- 
wealth with the intention never to return here to reside, is no longer a taxable 
inhabitant of Massachusetts, even if he has not yet acquired a new domicile in 
another State or country, is not in conflict with the principles which we have 
stated” (as to change of domicile), ‘‘ but depends upon different language in 
the statutes, and upon a different class of considerations, it is such an exception 
to the ordinary rule of construction as ought not to be extended.” And the 
court accordingly decided that a libellee in a divorce case (the husband) had not 
lost his Massachusetts domicile so far as to prevent jurisdiction in the suit by his 
wife by abandoning his residence in Massachusetts with the intention of acquiring 
a new one in Colorado. 

It is evident that the decision in Colton v. Long Meadow is grounded on the 
general policy of the Massachusetts statutes relating to taxation, and Shaw v. Shaw 
on the general policy of the law relating to divorce. Neither of them touches the 
law of domicile as it relates to succession, nor would they again have any other 
than a remote bearing on questions of domicile as affecting citizenship. And 
so it is in all similar cases. ‘The word ‘‘ domicile” must always be understood 
as limited by the particular facts. Indeed, it is very unfortunate that the word 
‘* domicile” has not been strictly confined to the meaning allotted to it in such 
cases as Udnyv. Udny. If this were done, we should then be able to appropriate 
to their proper use the terms “citizenship,” ‘‘ residence,” ‘‘ settlement,” and 
‘*habitancy,” and avoid a confusion which, with the accumulation of cases, is 
every year growing worse and worse. See Warren v. Thomaston, 43 Me. 406. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEBRU- 
ARY, MARCH, AND APRIL, 1870. 


AcTION. 
A lessee can maintain an action against the assignee of his assignee for the 
defendant's breaches of the covenant to repair in the original leases, after having 
paid the lessor the damages which such breaches occasioned (CLEassy, B., dis- 
sentiente). — Moule v. Garrett, L. R. 5 Ex. 132. 
See StanpER; Way. 


ADMINISTRATION. — See EXECUTOR AND ADMINISTRATOR. 


AGENT. — See Principat anp AGENT. 


AGREEMENT. — See ConTRACT. 


Ancient Licur. 

Defendant built a wall projecting at right angles to the back wall of the plain- 
tiff’s house for twelve feet, on the north. The wall was already thirty feet high, and 
was to be higher. The plaintiff at the same time, by enlarging his own premises, 
was shutting off some light from the south and south-west, and was also opening 
new lights in addition to the ancient ones which he maintained. Held, that he 
was entitled to an injunction. — Staight v. Burn, L. R. 5 Ch. 163. 

Annuity. — See Forrerrure; Novation, 1; Security, 2. 
AssIGNMENT. —See Action; FraupuLtent Conveyance; Security, 2. 
Assumpsit.—See Huspanp anp Wire, 1; INsuRANcE, 4. 
Atrorney.—See Limirations, Stature or, 2; SoLicrror. 
— See Carrier. 


BANKRUPTCY. 

1. The English Bankruptcy Act of 1861 is made applicable to ‘all debtors, 
whether traders or not.” A person having privilege of parliament, and not a 
trader, was held not exempt from their operation. — Ex parte Morris. In re Duke 
of Newcastle, L. R. 5 Ch. 172. 

2. A drawer of a bill of exchange, who has taken it up after an act of bank- 
ruptcy committed by the acceptor, but before adjudication, has a debt, on the 
strength of which he may petition for adjudication against the acceptor. — Ez parte 
Cyrus, L. R. 5 Ch. 176. 

See Costs; Forrerrure; Inspection or Documents; Morraace, 1; 
Power, 1; Winpine Up. 


Brits anp Nores. 


1. To an action by the payee against the drawer of a bill for the accommoda- 
tion of the acceptor, the defendant pleaded an agreement made at the time of the 
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delivery of the bill, between the plaintiff, defendant, and acceptor, that the ac- 

“ceptor should deposit with the plaintiff certain securities, to be held by the 
plaintiff for the due payment of the bill, and that until these should be sold, and 
the proceeds applied, the defendant should not be liable to be sued upon the bill ; 
and that the acceptor deposited the securities with the plaintiff, but that the plain- 
tiff had not sold, but still held them. Held (Witxes, J., dubitante), that oral 
evidence of this agreement was inadmissible, as tending to vary the written con- 
tract. — Abrey v. Crux, L. R. 5 C. P. 37. 

2. After B. had paid one bill, of which M. was the holder, and to which B.’s 
signature had been forged as acceptor, M. sued B. on another similar bill. The 
acceptance was not written, authorized, or adopted by B., nor did B. know that 
M. had held the former bill, or lead M. to believe that the acceptance sued on 
was B.'s. Held, that B. was not estopped to deny that the bill sued on was 
accepted by him, by having paid the other, and that the judge was not bound to 
rule that M. was entitled to a verdict as a matter of law. — Morris v. Bethell, 
L. R. 5 C. P. 47. 

8. A bill drawn by A., accepted by B., indorsed to C., and by C. indorsed to 
D., was dishonored at maturity. The next morning D., not knowing A.’s address, 
applied to C. for it, and C. then being from home, called again at 5} Pp. M., got 
the address, and, after six, sent A. notice of dishonor. It was not received 
that night, as it would have been if posted before six. All the parties lived in 
London. D. sued A., and the jury found that he had used reasonable diligence 
in forwarding the notice. The court refused to disturb a verdict for the plaintiff. 
— Gladwell v. Turner, L. R. 5 Ex. 59. 


See Bankruptcy, 2; CoNsIDERATION; DaMmaGEs, 2. 


Burpven or Proor.—See Deatu. 


CarRIER. 

The plaintiff was induced by the fraud of A. to send goods by defendants’ 
line to the Z. Company (which had in fact ceased to carry on business), at a certain 
address. The goods were tendered there and refused. The defendants then 
addressed a notice to the Z. Company, that they held the goods to their order, 
subject to warehouse charges, and asking directions. A. afterwards produced 
this note, and a delivery order signed by A. for the Company, and obtained the 
goods. The same thing happened a second time, except that no notice was sent. 
It was left to the jury whether the defendants had acted reasonably and without 
negligence as to the goods, and in delivering them to A. Held, that a verdict for 
the defendants should not be disturbed. — Heugh v. London & North Western Rail- 
way Co., L. R. 5 Ex. 51. 

See Pusitic Exurprtion; 

Fottowep. —See Wixprxe Up, 1, 2, 3. 
Cesser. — See Forrerrure. 
Cuarity.—See Limrations, or, 3. 
Commission. — See SuRVEYOR. 
Common Carrrer.—See Carrier. 


Common, Tenancy 1x. —See Iysuncrtion, 2. 
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Company. 


1. P. signed the memorandum of association of a company for 1350 shares, 
and F. and J. for 50 shares each. P. sold a business to the company, to be paid 
for in part by 1500 paid-up shares. By P.’s directions, 50 of these shares were 
allotted to F., and 50 to J. Held, that this did not satisfy F.’s and J.’s subscrip- 
tions. — Forbes §& Judd’s Case, L. R. 5 Ch. 270. 

2. The agent of, a company, being requested to take shares in it, offered to 
apply for 100, if all moneys which might be payable in respect of them might 
be deducted from his commission. The manager of the company told him that 
he would be ‘‘ allowed the privilege of paying them up as convenient ;” where- 
upon he took the shares, and was registered as holder, but never paid any 
money on them, or received any dividends. He also signed and sent to the 
manager a proxy paper, but wrote to him that it was on condition that he did not 
thereby cancel the agreement to allow him to pay calls from commissions. He 
attended two meetings. His commission was not suflicient to pay for the shares, 
Held, that he was liable as a contributory. The above agreement was not a 
condition to the subscription, but was collateral. Also, having held himself out 
as a shareholder, to induce others to take shares, he was precluded, as against 
them, from denying it. — Bridger’s Case, L. R. 9 Eq. 74. 

3. When a shareholder, who has notice of misrepresentations of the company, 
which entitle him to avoid his subscription, says nothing, but stands by, while he 
sees other shareholders bringing suit for relief on like grounds, he cannot long 
afterwards elect to avoid his contract. — Ashley’s Case, L. R. 9 Eq. 263. 

4. A. owned shares in Railway Company X., and also stock in Company Z. 
He gave his address at B.’s bank to X. Co., and at a club toZ. Co. B., who had 
charge of the certificates, fraudulently sold them, and forged transfer deeds. 
X. Co. and Z. Co. wrote to A., informing him of the transfers, (X. Co. receiving 
no answer, Z. Co. receiving one forged by B.), and then registered the transfers, 
and delivered new certificates. On bills against X. Co. and Z. Co. and the pur- 
chasers: held, that A. was entitled to delivery up of the certificates, to have the 
transfers cancelled, and to have dividends then or thereafter to be due, but with- 
out costs. Decree without prejudice to any question at law or in equity between 
the co-defendants. — Johnston y. Renton, L. R. 9 Eq. 181. 

5. The broker of a bank, by order of the directors, bought shares in the 
same, to be taken by the directors and the company, and was credited for the 
price paid by him in his banking account, kept with the same bank. The bank 
was afterwards wound up. ‘Held, that, although the transaction was ultra vires 
of the directors, the broker was to be allowed the item of the above credit in the 
balance for which he proved. — Zulueta’s Claim, L. R. 9 Eq. 270. 

See Damaces, 1; Novation; Privizecep ComMMUNICATION; WINDING 
Up, 4. 

Compensation. —See Notice. 
Compounp Interest. See Limitations, Statute of, 2. 
Compromise. — See Huspanp anp Wire, 5. 
Conpition. — See Company, 2; Forrerrure. 


ConpiTionaL —See ForFEITURE. 
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CONSIDERATION. 


A. gave a note for 520!. on demand, with interest, to B. Afterwards B. signed 
an agreement that the 5201, should be repaid at 25/. each quarter, with interest. 
In a suit by B.’s administratrix for the 520/., held, that the agreement was without 
consideration, and no defence. — McManus v. Bark, L. R. 5 Ex. 65. 

See Votunrary CONVEYANCE. 


Construction. —See Bankruptcy, 1; Covenant; DamaGes, 1; GUARANTY; 
Inrant; Insurance, 2, 3; MarriaGe Serrtement; Novation,,3; Pat- 
ENT, 3; Power, 1, 2, 3; SHermr; Sure; WILL, 3-6, 8-12. 

Contract. —See Action; Britis anp Nores, 1; Company, 1-3; Consmp- 
ERATION; GuaraANTY; Huspanp anp Wire, 1-3; Interest; Liwirations, 
StatuTE OF; MortGace, 1; Novation; Parties; Pusiic Exuipirion; 
Restraint oF TrapE; Security; Trust. 


Contrisutory. —See Company, 3. 


Conversion. — See Lecacy Dury. 


CopyriGHtT. 


1. The proprietor of a newspaper has, without registration under the Copy- 
right Act, such a property in its contents as will entitle him to sue in respect of a 
piracy. But the piracy of ‘a list of hounds” is not a case for an interlocutory 
injunction, as a correct list is easily got, and it is liable to frequent changes. — 


Cox vy. Land and Water Journal Co., L. R. 9 Eq. 324. 

2. Plaintiff wrote an essay for the ‘* Welsh Eisteddfod,” to prove that 
the English are the descendants of the ancient Britons, which he published. 
Defendant afterwards did the like. His book was like plaintiff's in theory, 
arrangement, and, to a great degree, in the citation of authorities. The latter 
facts were explained by both parties having taken their references from Prichard, 
and the theory by the occasion of writing. Two authorities were seemingly 
taken from the plaintiff, and certain results were based upon his tables. The 
writing was the defendant’s. Held (reversing the decision of James, V.C., on 
the facts), that plaintiff was not entitled to an injunction. 

Defendant had a right to take authorities from Prichard, even though sent 
there by plaintiff's book, which took the same. 

An author has no monopoly in a theory propounded by him. 

Per James, V.C. In cases of literary piracy, the defendant is to account for 
every copy of his book sold, as if it had been a copy of the plaintiff's. — Pike v. 
Nicholas, L. R. 5 Ch. 251. 

3. Although a rival publisher is not justified in copying slips cut from a 
directory previously published by another party by having sent out canvassers 
to verify them, and to obtain the leave of those whose names were on the slips 
to publish them in that form, he may use such slips to direct his canvassers 
where to go for the purpose of obtaining the addresses anew. — Morris v. Wright, 
L. R. 5 Ch. 279. 

Corporation. — See Company. 
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Costs. 


1. A defaulting trustee is entitled to his costs of a suit for the execution of the 
trusts incurred after his bankruptcy, or after the registration of a composition 
deed executed by him. — Bowyer v. Griffin, L. R. 9 Eq. 340. 

2. When an executor, who pays a particular fund into court under the Trustee 
Relief Act, has in his hands the general residuary estate, the court has jurisdiction 
to order him to pay out of the residue the costs of proceedings relating to the 
particular fund. — In re Trick’s Trusts, L. R. 5 Ch. 170. 

3. One who moves for leave to inspect documents without applying to the 
party in ‘possession of them, must pay costs. — The Memphis, L. R. 3 Adm, & 
Ece. 23. 

4. To a suit for restitution of conjugal rights, the wife replied cruelty, &., 
but abandoned the charges at the hearing. A decree was made against her, but 
could not be served, as she was out of the jurisdiction. On proof that the wife 
had a separate income of 760/., the court ordered that she should pay the costs of 
the proceedings. — Miller v. Miller, L. R. 2 P. & D. 13. 

5. Although a man having no defence enters no appearance to a suit for dis- 
solution of marriage, he may attend before the registrar on the taxation of his 
wife’s costs. — Letts v. Letts, L. R. 2 P. & D. 16. 


See Huspanp anp Wire, 4; PLeapinG, 2; Soxicrrors; Statute; Sur- 
VEYOR. 


CovENANT. 
A. covenanted on the marriage of his daughter, B., that if B. should survive 
him, or, dying, leave any children or issue, A. would devise, or otherwise settle, 
an equal part with A.’s other children, of the property A. should have at his 
death, to the use of B.’s husband for life, then to B. for life, then to the children 
of the marriage with a clause of survivorship and accruer in the event of children 
dying under twenty-one without issue. The children of B.’s marriage all died 
without issue before A., only one of them, C., having attained twenty-one. 
B. survived A. A.’s will followed the covenant, but did not protect the interest 
of such of B.’s children as reached twenty-one from lapse. Held, that A. was 
not bound to do so, and that C.’s representatives took nothing. — In re Brook- 
man’s Trust, L. R. 5 Ch. 182. 
Action ; Lumirations, Statute or, 1; MarrtaGe SETTLEMENT ; Trust. 
Crepiror. —See Security. 
Cromnat Law. —See EMBEZZLEMENT ; [NpICTMENT; INFANT. 


Crown. — See FIsHery. 


Cruetty. 
Force, whether physical or moral, systematically exerted to compel the sub- 
mission of a wife, in such a manner, to such a degree, and during such a length 


of time, as to injure her health and render a serious malady imminent, is legal 
cruelty. — Kelly v. Kelly, L. R. 2 P. & D. 31. 


DaMaAGEs. 


1. By the articles of association of a company, L. was to be manager, and if 
he should be “‘ at any time deprived of or removed from his office for any other 
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cause than gross misconduct, the directors shall pay to him as compensation for 
loss of office” a certain sum ‘‘ within one month from the time of such removal.” 
The company was ordered to be wound up. Held, that this event entitled L. to 
said sum, and that he could prove for the whole sum without any deduction on 
the ground that L. might get another appointment.— In re London & Scottish 
Bank, L. R. 9 Eq. 149. 

2. Defendants at L. undertook by a letter of credit to accept bills for plaintiffs 
at A., plaintiffs to provide funds to meet the bills before maturity. Defendants 
after having accepted bills for which plaintiffs had provided funds, stopped, and 
notified plaintiffs that they could not pay. In an action on the letter of credit : 
Held, that expenses of necessary telegraphing from A. to L., of protesting the 
bills, and commissions paid for taking up the bills at L., could be recovered. — 

* Prekn v. Royal Bank of Liverpool, L. R. 5 Ex. 92. 

3. When a sale of real estate goes off through the fault of the vendor, the 
purchaser can recover the expense of investigating the title. — Frend v. Buckley, 
LR. 5 Q. B. 213. 

See Copyricut, 2; NEGLIGENCE; NOTICE. 


Deatu. 


Those who found a right upon the fact that a person, who has not been heard 
of for seven years, survived a particular period, must establish that fact affirma- 
tively by evidence. 

A., a testator, died Jan. 5, 1861, and left a residue to his nephews. The 
last that was known of B., one of his nephews, was that he was entered in the 
books of the American Navy as having deserted June 16, 1860, while on leave. 
Held, that B. was not shown to have survived A., and that his personal repre- 
sentatives could not claim a share under A.’s will. — In re Phené’s Trusts, L. R. 
5 Ch. 139. 

Destror aND CrepiTror.— See Bankruptcy, 2. 


DESERTION. 

A wife who after her husband has deserted her, but within the statutory time, 
becomes a party to a deed by which she agrees to live apart from him, and he 
agrees to pay her an allowance, although she has never been paid the allowance, 
can no longer establish the desertion. — Parkinson vy. Parkinson, L. R. 2 P. 
& D. 26. 

Devise. — See Covenant; Luwrrations, Statute or, 3; Witt, 6-12. 

Divorce. —See Cruetty; Desertion. 


Dower. 

A mother entitled to dower, in land of an infant which was taken by a railway 
company, and the value paid into court under the Lands Clauses Act, was held 
entitled to be paid the value of her right of dower out of the corpus of the fund, 
instead of receiving one-third of the dividends for life.—Jn re Hall's Estate, 
L. R. 9 Eq. 179. 

Easement. — See Ancient Licurt. 
Exection. — See Company, 3. 
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EMBEZZLEMENT. 

The officer of a friendly society may now be punished for embezzling their 
money, although some of their rules are in restraint of trade. — The Queen y, 
Stainer, L. R. 1 C. C. 230. 

EqurraBLe Conversion. — See Lecacy Dury. 
EquitaBLe MortGaGe. — See Mortaace, 1. 


Equiry.— See Huspanp anp Wire, 1; Power, 1; Soxicrror. 


Equity PLEADING AND PRACTICE. 


1. A married woman cannot present a petition of appeal without a next friend, 
although another person joins in the petition, and the suit relates to her separate 
estate. — Picard v. Hine, L. R. 5 Ch. 274. ‘ 

2. A married woman, administratrix, filed a bill against an accounting party to 
the estate of the intestate, by her next friend, and made her husband a eo- 
defendant. The other defendant not having demurred, as he might have done, 
and not taking the objection till the hearing, an amendment was allowed making 
the husband a co-plaintiff. — Burdick y. Garrick, L. R. 5 Ch. 233. 

See Costs, 1,2; Huspanp anp Wire, 4, 5; Iyspecrion or Documents; 
Parties; Trust. 

Esrorret.—See Brrts anp Notes, 2; Company, 2, 3. 


Eviwence. — See Bitts anp Nores, 1; Deatn; PLeapiInG, 1; Prrvitecep 
Communication; Rartway, 3; StanpER; WILL, 5. 


EXECUTOR AND ADMINISTRATOR. 

1. The payment of one legacy by executors out of their own money, as a 
gratuity, is not an admission of assets for the payment of others. Neither is 
a payment out of the estate of one of two executors who were also residuary 
legatees, by his representatives, to the survivor in compromise of his claim as 
such residuary legatee. (See Limitations, Stature or.) — Cadbury v. Smith, 
L. R. 9 Eq. 37. 

2. Executors before probate directed A., the manager of the testatrix’s chem- 
ical works, to continue to manage them, which he did. Goods of the testatrix 
thus in A.’s hands as agent of the executors were seized on fi. fa. on the ground 
that he was executor de son tort. The executors afterwards proved the will. 
Held, that A. was not executor de son tort. — Sykes v. Sykes, L. R. 5 C. P. 113. 

See Costs, 2; Equiry Preapine anp Practice, 2; Lumrrations, STATUTE 
or, 2,3; 5. 

EXxEcuTOR DE sON TORT. —See ExEcuTOR AND ADMINISTRATOR, 2. 
Execurory Devise.—See Forreirure. 


Fine. — See Power, 1. 


FisHery. 
A forfeiture of ‘liberties and free usages” does not include a several fishery. 
(Per Ketry, C. B., and Picort, B.) 
Such a fishery, if resumed by the crown, does not merge in the royal pre- 


rogative, so as not to be regrantable. — Duke of Northumberland v. Houghton, 
L. R. 5 Ex. 127. 


DIGEST OF THE ENGLISH LAW REPORTS. 707 


FIxtTuREs. 

Trade fixtures which are annexed to a building by bolts and screws for the 
single purpose of steadying them when in use, and which can be removed without 
injury to the freehold, pass to the mortgagee under a previous equitable mort- 
gage. — Longbottom v. Berry, L. R. 5 Q. B. 123. 

See Mortaace, 1. 


ForFEITURE. 


A clause of forfeiture of an annuity, on bankruptcy or alienation, does not 
operate when the bankruptcy is annulled before the first payment becomes due. 
— Trappes v. Meredith, L. R. 9 Eq. 229. 


ForGery.—See anp Norges, 2. 
FRANCHISE. — See FIsHEerY. 
Fraup.—See Company, 2-4; Insuncrion; Power, 4, 5. 


FRAUDULENT CONVEYANCE. 

A. made a voluntary assignment of a policy on his own life, without any intent 
to defraud creditors. In the event, however, prior creditors were delayed in 
getting paid. Then a subsequent creditor sued to set the conveyance aside. 
Held, on authority (3 De G. J. & Sm. 293; 3 Drew. 419), rather than on reason, 
that he could, under St. 13 Eliz. c. 5. — Freeman v. Pope, L. R. 9 Eq. 206. 

Freicut. — See Insurance, 1, 2. 
Frrenpiy Society. — See EMBEZZLEMENT. 


GENERAL AVERAGE. 


A ship, while still in port, was driven ashore, and in order to get her off 
the cargo was unshipped, landed, and warehoused, under the superintendence 
and control of the ship-owner’s agents. After one unsuccessful attempt, the vessel 
was floated, and was taken into port and repaired. The cargo was then reshipped 
and the voyage completed. Held, that the owners of the cargo were not bound 
to contribute to the expenses of getting the vessel off, as general average. 
(Exch. Ch.) —Walthew v. Mavrojani, L. R. 5 Ex. 116. 


Girt. —See VoLunTaRY CONVEYANCE. 


GUARANTY. 


A., being liable to B. on an existing guaranty for 22002. and for 1500/7. on two 
bills, signed this agreement: ‘‘ Whereas C. is . . . indebted to you in the sum of 
22051. &e., . . . Ido, . . . in consideration of your forbearing to take immediate 
steps for the recovery of the said sum, guarantee the payment of, and agree to be- 
come responsible for, any sum of money for the time being due from the said C. to 
you, whether in addition to the said sum of 2205/. or no.” Former guaranties 
used the words ‘‘ amount for the time being due,” to signify indefinite sums to 
become due thereafter. Held, that this guaranty was unlimited in time and 
amount. — Coles v. Pack, L. R. 5 C. P. 65. 

See Novation, 3. 


Hicuway. — See Way. 


g 
iD 
& 
is 
ry 
as 
th, 
m- 
rix 
nd 
ill. 
13. 
TE 
ary. 
pre- 
ton, 


708 DIGEST OF THE ENGLISH LAW REPORTS. 


HvusBanp AND WIFE. 


1. Money advanced for, and applied to, the support of a married woman who 
has been deserted and left without support by her husband, may be recovered of 
a in equity. — Deare y. Soutten, L. R. 9 Eq. 151. 

. B., the wife of A., a lunatic, ordered necessary repairs for a house in which 
B. tet and which A. had covenanted in his lease to keep in repair. B. received 
out of A.’s income, and from other sources, money sufficient for all purposes, 
including the repairs. Held, that A. was not liable for them. — Richardson y, 
Du Bois, L. R. 5 Q. B. 51. 

3. When a married woman, living separate from her husband, contracts a debt 
which she can only satisfy out of her separate estate, that estate will be liable 
for it in equity. — Picard y. Hine, L. R. 5 Ch. 274. 

4, A.,a married woman, who was entitled to the income of property held on trust 
for her separate use, without power of anticipation, joined with her husband in 
a power of attorney to B. to receive and sue for any moneys due to them or 
either of them. B. demanded payment of A.’s separate income from the trustee, 
and, being refused, began a useless administration suit in A.’s name, acting as 
next friend, without consulting A. Held, that the power was a nullity, the suit 
unauthorized, and that B. should pay all the costs. — Kenrick v. Wood, L. R.9 
Eq. 333. 

5. The court has jurisdiction to sanction, on behalf of a married woman, a com- 
promise of a suit to make a trustee liable for a breach of trust in relation to a 
fund in which the married woman has a reversionary interest. 

Upon a petition to that effect, the married woman should appear separately 
from her husband. — Wall v. Rogers, L. R. 9 Eq. 58. 

See Costs, 4; Cruetty; Desertion; Equiry anp Practice; 
7. 

ItteGat Contract. — See Restraint or TRADE. 


INDICTMENT. 

An indictment charged A. with having made a false declaration before a justice 
that he had lost a pawnbroker’s ticket, whereas he had not lost the said ticket, 
but ‘had sold, lent, or deposited it” with one C., as A. well knew. Heli, that 
the indictment was not bad for uncertainty, as the words quoted were surplusage. 
McQueen vy. Parker, L. R. 1 C. C. 225. 


A., the mother of a child five weeks old, and B., put the child into a hamper, 
wrapped up in a shawl, and packed with shavings and cotton wool. A. then, with 
the connivance of B., took the hamper to M., four or five miles off, and gave it 
to the clerk of a railway station there, told him to be very careful of it, and to 
send it to C., by the next train, which would leave in ten minutes, and paid for 
the carriage. A. did not tell the clerk the contents of the hamper, which was 
addressed to C. ‘* with care ; to be delivered immediately.” The train left M. at 
7.45 p.m., and the hamper was delivered to C. at 8.40 p.m. The child died three 
weeks afterwards from other causes. Held (by a majority of the fifteen judges), 
that A. and B. were properly convicted of ‘‘ abandoning and exposing” the child, 
‘whereby the life of the said child, was endangered,” under 24 & 25 Vict. 
c. 100, § 27. — The Queen v. Falkingham, L. R. 1 C. C. 222. 
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INJUNCTION. 

1. Plaintiff had an established business in Pall Mall, under the name of the 
“Guinea Coal Company.” In March, 1869, defendant set up a business under 
the name of ‘‘ Pall Mall Guinea Coal Company,” in the Strand, and in August 
moved into Pall Mall. Nov. 24, plaintiff, finding that his customers were misled, 
filed a bill to restrain defendant from using any name which was a colorable 
imitation of his own, An injunction against the use of the name ‘ Pall Mall 
Guinea Coal Company,” in Pall Mall, was upheld to prevent a fraud on the plain- 
tiff, although there were other Guinea coal companies. There had been no 
undue delay. Semble, if it had been proved, as alleged, that plaintiff was wont 
to sell short weight or inferior coal under a good name, the injunction would have 
been refused. — Lee v. Haley,eL. R. 5 Ch. 155. 

2. After a decree for sale in a partition suit, a defendant who occupied the prop- 
erty proposed to sell the hay and turnips from off the land. This was contrary 
to the custom of the country as between landlord and tenant, but the defendant 
was not in that relation. An injunction was refused. The proposed act was no 
tort. — Bailey v. Hobson, L. R. 5 Ch. 180. 


See ANcreNT Licuts; Copyricuts; Restratst or TRADE. 
Insanity. — See HuspanD anp WIFE, 2. 
Insotvency. —See Winpine UP. 


INSPECTION OF DOCUMENTS. 


L., ina suit against his former partners, obtained an order for production of 
the books, with leave to inspect. L. became bankrupt, and B., his assignee, 
revived the suit, and applied for the benefit of the order. The books were very 
voluminous, and the accounts were kept in Indian currency. Held, that B. might 
have the benefit of the order, and take in L. as accountant. Later, it was 
further held that L., if accompanied by a duly authorized clerk of B.’s solicitors’ 
firm, was at liberty to inspect. — Lindsay v. Gladstone, L. R. 9 Eq. 132. 

See Costs, 3; PriviteEGeED CoMMUNICATION; VENDOR AND PURCHASER 
or Estate. 


INSURANCE. 


1. The plaintiff chartered his ship Z., now at A., for a voyage from B. to C.; 
the ship to be at B. by a certain date, or the charterer to have the option of 
declaring the charter void. Afterwards plaintiff effected an insurance upon Z., 
from A. to B., and thence to C., on freight chartered or otherwise, with liberty 
to sail to, &e., any ports whatsoever, without prejudice. The ship sailed from 
A., in ballast, for B., but suffered a constructive total loss before getting there. 
Held, that the interest in the freight on the charter from B. to C. had attached, 
although the plaintiff was not bound to have sailed direct from A. to B. had he 
chosen otherwise. — Barber v. Fleming, L. R. 5 Q. B. 59. 

2. A vessel previously chartered for a voyage from A. to B. was chartered to 
proceed on her present voyage to B., and having discharged her cargo there, 
to go to C. for rice, and thence, &c. Insurance was obtained ‘‘ at and from” B. 
to rice ports, and thence, &c., on chartered freight. The vessel was lost at B. be- 
fore the cargo of the voyage thither was discharged. Held, that the assured 
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could recover on the policy, (Exch. Ch.) — Foley v. United Fire § Marine Ing, 
Co., L. R. 5 C. P. 155. 

3. The risk in a policy on a ship was described in writing to be “at and from 
L. to C., and for thirty days after arrival,” and then followed the usual printed 
words ‘upon the said ship, &c., until she hath moored at anchor twenty-four 
hours in good safety.” The vessel arrived at C. so damaged as to require con- 
stant pumping to keep her afloat, and with her steering apparatus badly out of 
gear. The currents, &c., at C. are dangerous, especially to vessels with steering 
apparatus out of order. The vessel was securely moored Oct. 28. Her cargo 
was safely unloaded by Nov. 8, and the water became entirely under command 
of the ship's pumps. On the 12th, she was taken to a dry dock for survey and 
repairs, and was there destroyed by an accidental fire on the 5th of December, 
Held, that the risk had terminated at the time of loss. The vessel had moored 
twenty-four hours ‘‘ in good safety,” and the loss was more than thirty days even 
from the end of that time. — Lidgett v. Secretan, L. R. 5 C. P. 190. 

4. A policy of insurance was effected for 6000/, on the ship H., valued at 
6000/. The H. was run down and sunk by another ship, and the underwriters 
paid the owners the 6000/. as for a total loss. Afterwards 5000/. was recovered 
in the Admiralty in respect of the H. against the owners of the other ship. The 
H. was not further insured, and was worth 9000/. Held, that the underwriters 
were entitled to the 5000/. damages, the valuation being conclusive between them 
and the assured. — North of England Ins. Association vy. Armstrong, L.R. 5 Q.B, 
244. 

See Novation, 2, 3; Security. 


INTEREST. 


A. agreed to buy land for 38,500/., with interest at five per cent until pay- 
ment, and he was let into possession. Difficulties having arisen in completing 
the purchase, A. paid 38,000/. into a bank to a separate account, and gave notice 
to the vendors that he had done so, and would not pay interest under the contract. 
The vendors replied that they disputed the sufficiency of the notice, but did not 
point out that the sum fell short 500/. A., on discovering the fact, paid in 
500/., with interest at five per cent. Held, that A. was not liable for interest 
after the time of paying the 38,000/. into the bank.— Kershaw v. Kershaw, 
L. R. 9 Eq. 56. 

See Winpina Up, 1. 

JuRIspDICTION. — See Costs, 2; Power, 1. 
Lacures. —See Company, 3; Iysuncrion, 1. 

LANDLORD AND TENANT. —See Action; Norice. 
Lease.—See Action; Notice; Power, 1; VENDOR AND PURCHASER OF 
Rear Estate. 

—See Covenant; Executor AND ADMINISTRATOR, 1; LIMITATIONS, 
SratuTe or, 3; Power, 3; W111, 6-12. 


Legacy Duty. 


Under a will, the income of a fund directed to be laid out in real estate was 
paid to A. for life, then to B. for life, and then by the will the fugd became 
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absolutely due to C., the heir of the testator, who refused to receive either 
income or principal. "The fund, which had never been laid out in land, was now 
payable to the heir of C. Held, that duty was payable under the Legacy Duty 
Act (36 Geo. III. ¢. 52). (Exch. Ch.) — Re DeLancey, L. R. 5 Ex. 102; 8. c. 
L.R. 4 Ex. 345. Ante, p. 473. 

LetTer oF Crepit.— See Damaces, 2. 


LIBEL. 


Libel. Plea, that defendant, in the ordinary course of his military duty, as 
the superior officer of the plaintiff, and because it was his duty, and not for any 
other reason, forwarded letters of the plaintiff complaining of an order given by 
defendant, and for the information of the commander-in-chief, accompanied the 
letters with a report on the subject of complaint and on the incompetency of 
the plaintiff, addressed to the proper officer, and on a proper occasion, which 
was the libel complained of. Replication, that the libel was written by the 
defendant of actual malice, and without any reasonable, probable, or justifiable 
cause, and not bona fide, or in the bona fide discharge of the defendant's duty as 
such superior officer. Demurrer. Held (Cocksurn, C. J., dissentiente), that the 
replication was bad. Words written by a military officer, in the ordinary course 
of his duty as such, are absolutely privileged in the civil courts. — Dawkins ws 
Lord Paulet, L. R. 5 Q. B. 94. 

Licuts.— See Ancient Licuts. 


Limitations, STATUTE OF. 

1. A postnuptial settlement made in 1814, in pursuance of an antenuptial 
agreement recited that A., the settlor, had paid 1000. to B., and B. therein 
covenanted with A. that he would hold the 1000/. upon trust, ‘* with the approba- 
tion of” A., to ‘invest the same . . . in the public funds, or . . . government or 
real securities,” in the names of A. and B., for the benefit of A. and wife during 
their respective lives, and then for their children. And A. covenanted to pay to 
B. 1000/. more twelve months from date, to be held on like trusts. B. died in 
1821, and A. died after his wife in 1868. Neither sum of 1000I. was really paid 
to B., or invested in the names of A. and B. Held, on a claim by the children to 
rank as creditors, that A. had made himself trustee as to the first 1000/., and 
the Statute of Limitations was no bar; but the claim to the second 1000/. rested 
in covenant only, and was barred. — Stone v. Stone, L. R. 5 Ch. 74. 

2. A., a London solicitor, held a power of attorney from B., his principal in 
America, to sell his property, and invest the proceeds in B.’s name, or in trust 
for him. A. received moneys under the power in 1859, which he paid into his 
firm's general bank account. B. died intestate the same year. In 1867, B.’s 
widow took out administration to his estate, and in 1868 filed a bill against A. 
for an account. Held, that the Statute of Limitations was no bar, because A. 
held the moneys on a direct trust, and if he had not, the statute would not have 
begun to run till administration was taken out. But the mere fact that the 
money was mixed with the solicitor’s general account did not make him liable for 
compound interest. — Burdick v. Garrick, L. R. 5 Ch. 233. 

3. A. left real and personal estate upon trust, to convert the same, and pay 


‘the incame to B. for life, and then to pay the fund as B. should appoint. B., 
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by will, appointed the fund to her executors, who were her residuary | 
and also trustees under A.’s will, upon trust, to pay certain charitable legacies, 
including 1000/. to X. Hospital. Thirty years after B.’s death, a bill was filed 
for the payment of this sum. There had been no admission of assets (see 
Executor aND ADMINISTRATOR), and no sum set apart. eld, that there was 
no trust, and the statute was a bar, although the legatees did not know of the 
legacy, or that the will was proved. — Cadbury v. Smith, L. R. 9 Eq. 37, 
See SraTuTe. 
Lunatic. — See Huspanp anp Wire, 2. 


Mauice. — See SLANDER. 


MarriaGe SETTLEMENT. 


A., after his marriage to B., settled lands in trust, after their death, for 
such persons and uses as A. should by will appoint, and in default of appoint 
ment “ for all and every the . . . children” of A. ‘* But” (after some intervening 
clauses) ‘‘ if there should not be any child begotten by A. on B.,” then for A, 
absolutely. B. died leaving four children, Then A., reciting his intent to give 
up his interest and forego his power, by a new deed granted to the old trustees 
his life-estate, in trust for his four children, made a voluntary covenant with 
said trustees that he would not make any will whereby the new trusts might 
be defeated, and released them from the old trusts. Later, A. married C., by 
whom he had seven children, and died leaving all his property to C. for life, 
remainder to her children. Held, that A.’s covenant, &c., with the old trustees 
wholly released A.’s power, and that the children of both marriages took equally 
under A.’s first settlement, by the clause ‘‘ for all, &c., the children of A.”— 
Isaac v. Hughes, L. R. 9 Eq. 191. 

See Lumrarions, Stature or, 1; Power, 1, 4; Votunrary Convey- 
ANCE. 

Marrrep Woman. —See Huspanp anp WIFE. 
Mercer. —See Fisnery. 
Muiirary Orricer. — See 


MorrtTGaGe. 


1. A. agreed to let B. a house into which B. was to put fittings worth 5001, 
and then, upon payment of 1000/., to take a lease for twenty-one years of the 
premises so fitted up. A. was also to lend B. on ‘the said premises as fitted 
up,” &e., 1000/.  B. fitted up the premises, and became bankrupt before the. 
lease was made or money paid. Held, that A. was equitable mortgagee of the 
premises for the 1000/., and entitled to the fittings as against B.’s assignee. 
(Exch. Ch.) — Tebb v. Hodge, L. R. 5 C. P. 73. 

2. A mortgagee is bound to convey and to hand over the title deeds to any 
person having an interest in the equity of redemption, though only partial, by 
whom he is paid off. But the conveyance should be expressed to be subject 
to the rights of redemption of all the persons who hold other interests. When 
the party redeeming has only contracted to purchase an interest in the premises, 
the mortgagee need not convey until the party has accepted the title. — Pearce 
v. Morris, L. R. 5 Ch. 227; s..c. L. R. 8 Eq. 217. Ante, pp. 294, 295. 

See Fixtures; Power, 1; Repemprion Suir. 
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Name. — See Insuncrion, 1. 
Necerssarres.— See Huspanp anp Wire, 2. 


NEGLIGENCE. 


Defendants, in pursuance of a contract, laid down a gas-pipe from the main to 
a meter in the plaintiff's shop. Gas escaped from a defect in the pipe, and the 
servant of a third person, a gas-fitter, went into the shop to find out the cause, 
carrying a lighted candle. The jury found that this was negligence on his part. 
The escaped gas exploded, and damaged the shop. Held, that irrespective of 
any question as to the form of action, a verdict in favor of the plaintiff for the 
damages sustained should not be disturbed because of the negligence of a stranger 
both to him and to the defendant. — Burrows v. March Gas & Coke Co., L. R. 
5 Ex. 67. 

See Carrier; Pusiic Rartway; Soriciror. 

New AssiGNMENT. —See 1. 


Next Frrenp. —See Husspanp anp 4. 


Notice. 


If the purchaser under a contract for the sale of land knows it to be occupied 
by a tenant, he is affected with notice, as against the vendor, in case the tenant 
has a lease, although he did not know it in fact; and he cannot maintain a bill for 
specific performance with compensation against the vendor. — James v. Lichfield 
L. R. 9 Eq. 51. 

See Brrts anp Nores, 3; Company, 5. 


NovatTIon. 


1. Company X. granted an annuity charged on its assets to A. Afterwards 
X. transferred its assets and liabilities to Z., and A., knowing that X. and Z. 
“were one,” received some payments from Z., and gave some receipts to it. 
His certificates of identity referred to him as described in a grant from X., and 
said grant was never exchanged for one from Z. Held, that, as a conclusion of 
fact, A. had not accepted Z. as his debtor in place of X.— In re Family Endow- 
ment Society, L. R. 5 Ch. 118; In re National Provincial Life Assurance Co., 
L. R. 9 Eq. 306. 

2. A., the holder of a policy of life insurance issued by Company X., after he 
knew that X. had transferred its assets and liabilities to Z., and had ceased to 
carry on business, paid the premiums on his policy to Z. for thirteen years, and 
on the dropping of the life sent in a claim to Z. Held, that A. had released X. 
and had accepted Z. as his debtor instead.—JIn re National Provincial Life 
Assurance Co., L. R. 9 Eq. 306. 

3. A., the holder of a policy of life insurance issued by Company X., received 
notice that X. had been dissolved, and had transferred its liabilities and assets to 
Z., and that he was entitled to have his ‘‘ policy exchanged for a new one, or an 
indorsement made thereon, on the part of Z., guaranteeing its due fulfilment.” 
A. thereupon sent his policy to Z., and Z. indorsed it, charging the property of 
Z. with liability under it, provided future premiums were paid to Z. A. paid 
one premium, and on the dropping of the life, sent in his claim to Z. Held, that 
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A. had released X. and accepted Z. as his debtor instead. — Jn re International 
Life Assurance Society § Hercules Insurance Co., L. R. 9 Eq. 316. 


Parisu. —See Way. 


Panties. 


Vendors of land filed a bill for specific performance or rescission of the agree. 
ment, and made a sub-purchaser of a part of the land a defendant. The sub- 
purchaser now brings a bill for specific performance against his vendor, and makes 
the original vendors defendants, who demur. Held, that as they had made the 
plaintiff a defendant to their bill, he was right in joining them. — Fenwick y, 
Bulman, L. R. 9 Eq. 165. 


Patent. 


1, The object of a patent was described as ‘‘ being to produce a glazed lamp, 
the flame of which shall throw little or no shadow, and yet possess the requisite 
strength, and also facilities for lighting and cleaning;” and protection was 
claimed for the arrangement and combination of parts as described. One feature 
in the lamp was a sliding spherical door. Held, that as this would not have 
been patentable singly, it was not protected as part of the combination. Parkes 
v. Stevens, L. R. 5 Ch. 36; s. c. L. R. 8 Eq. 358. Ante, p. 476. 

2. E. had an English patent for a machine for making cast tin-foil, with the 
right to ‘* the whole profit, benefit, commodity, and advantage ” of his invention. 
B. made tin-foil by the same process abroad, and consigned it to England, where 
it was sold. Held, an infringement. — Elmslie v. Boursier, L. R. 9 Eq. 217. 
See Wright v. Hitchcock, L. R. 5 Ex. 57. 

3. A. took out a patent for ‘‘improvements in the manufacture of frills o 
ruffles, and in the machinery or apparatus employed therein.” The specifications 
described a process of making frills, ruffles, or ‘*‘ trimmings” (the last word was 
not in the provisional specification), by means of a reciprocating knife in combi- 
nation with a sewing-machine. The claims were: ‘1. The construction, &., 
of machinery, &c., for producing crimped, &c., frills, &c., in a sewing-machine. 
2. The application, &c., of a reciprocating knife for crimping fabrics in a sewing- 
machine. 3. The peculiar manufacture of crimped, &c., frills, or trimmings, as 
hereinbefore described,” &e. B. took out a later patent which substantially 
imitated A.’s reciprocating knife, without the sewing-machine. C. bought and 
sold, in the way of trade, articles manufactured by B.’s process, described as. 
‘* B.’s patent machine-made plaiting.” The jury found a verdict for A. against C. on 
the issues of novelty and of infringement. Held, that the verdict should not be 
disturbed. There was evidence of infringement by C. A.’s patent was for the 
process, and not limited to manufacture by the knife in combination with the 
sewing-machine, and it was not invalidated by the insertion of the word “ trim- 
ming,” hence B.’s process was an infringement. — Wright v. Hitchcock, L. R. 5 
Ex. 37. 


Payment. —See Company, 5; Inrerest. 
Piracy. — See Copyriaut, 1. 
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PLEADING. 


1. Trespass for breaking and entering a certain close described by abuttals. 
and breaking certain gates. Plea, a public footpath, and that defendant was 
using the same, and pulled down the gates because they were across the path, and 
obstructed it. Replication, denying the whole plea. At the trial, the plaintiff 
admitted the footpath, but offered to prove that the trespasses were committed 
elsewhere, and that there were no gates across the footpath, but that there were 
gates pulled down by the defendant where the trespasses were committed. Held 
(Witxxs, J., dubitante), that, the plaintiff not having new-assigned, the evidence 
tendered by him was inadmissible. (Exch. Ch.) — Huddart v. Rigby, L. R. 5 
Q. B. 139. 

2. To a plea bad for want of a material allegation, the plaintiff demurred, and 
also replied (under the Common Law Procedure Act), denying the material fact 
not alleged in the plea. After judgment for the plaintiff on the demurrer, ver- 
dict was for the defendant on the replication. Held, that the defendant was enti- 
tled to judgment and the postea. The denial in the replication, with the contrary 
finding of the jury, supplied what was wanting in the plea. — Digman v. Bailey, 
L. R. 5 Q. B. 53. 

See InpicTMENT. 

— See Security. 


Power. 

1. A. settled freeholds, the legal estate in which was outstanding, upon trust 
to pay the ‘rents, issues, and profits to A.’s wife, B., for life, then to A. for life, 
and after the death of A. and B., for the benefit of their children.” But a power 
was given to A. for life, then to B. for life, and after the death of A. and B., to 
C., the trustee, to renew leases for lives, and take fines on renewals, but so as 
not less than the usual rents should be reserved. It was expressly provided that 
C. should hold any fine to be taken by him in trust for the child who, &e. A. 
afterwards mortgaged his interest under the settlement to B., and, later, became 
bankrupt. Held, that A. was entitled to the fines on renewals for his own benefit, 4 
and that, as the legal estate was outstanding, he could come into equity for a 
declaration of his right to the fines as against B. and C., who claimed them; 
also, that A. could still grant renewed leases with the concurrence of the mort- 
gagee and assignee. — Simpson v. Bathurst, L. R. 5 Ch. 193. 

2. The donee of a power to appoint to children exclusively, appointed to 
trustees to pay the income during the life of child A. to A. or his children in 
their discretion, and then to such of A.’s children as A. should appoint, and 
in default to child B. ‘* And I appoint, &c., all my, &c., estate not hereinbefore 
appointed, &c., to B.” Held, that the first appointment being bad, the last clause 
executed the power in favor of B., and that there was no case of election. -- 

Wallinger v. Wallinger, L. R. 9 Eq. 301. 

3. A share of a residue was left in trust to pay the income to C. for life, and 
then the trust for M. provided thatthe trustees might, if they thought it desirable. 
purchase with such share an irredeemable annuity for the life of C. and for his 
benefit. No annuity was purchased, but the acting trustee, from time to time, 
paid C. three-fourths of the capital of the share. Held, that the power was well 
exercised pro tanto, and that M. was only entitled to what was left. — Messeena v. 

Carr, L. R. 9 Eq. 260. 
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4. A., having a power of appointment in favor of children, who were entitled 
equally in default of appointment, after the appointment to his first daughter, 
discussed in s. c. L. R. 8 Eq. 312; ante, p. 477, but now discussed on appeal, 
appointed one-fourth of the fund to his second daughter B., on her marriage, 
she being still an infant. But B.’s fund, like the one settled on the first daughter, 
was to go to A., in default of issue of the marriage. A. also gave bond for a 
like sum, to be held on like trusts, on which considerable sums had been paid, 
Held, that the reservation to A. of an ultimate interest in the fund appointed was 
not, on its face, a corrupt bargain to induce A. to appoint, but an exclusion of the 
rights of B.’s husband, and was not a fraud upon the power. — Cooper v. Cooper, 
L. R. 5 Ch. 203. 

5. A. settled funds in trust for his daughters, B. and C., or one of them, as 
his son D. should appoint, and in default of appointment, the dividends to be 
paid B. and C. in equal shares during their joint lives, &e. A. died, C. married, 
and D. appointed the income of the-fund to B. for life, reserving a power of 
revocation, and not informing B. of the appointment. D., in this, was carrying 
out A.’s orally expressed intention in the event of C.’s marriage, which he dis- 
approved. One-half the income was applied by B. to her own use; one-half was 
accumulated, and held in suspense. This appointment having been held void as 
a fraud on the power, D. appointed the income to B., during the joint lives of B. 
and C., absolutely, and B. was formally notified. There was no agreement be- 
tween B. and D. as to the disposition of the income. Held, that, as it appeared 
to the court that D. had not a real intent that B. should deal with the whole fund 
as her own, but that B. was a mere instrument to effect D.’s purposes, the second 
appointment was void. — Topham v. Duke of Portland, L. R. 5 Ch. 40. 

See Huspanp anp Wire, 4; Limrations, Stature or, 3; 
SETTLEMENT; VOLUNTARY CONVEYANCE; WILL, 10. 

Practice.— See Costs, 3-5; Preapine, 2; Privitecep 

PreroGative. —See Fisvery. 
Presumption. — See DEatu. 
Principat ann AGENT.—See Huspanp anp Wire, 2. 


Principat Surety. — See Action. 


PriviteGep COMMUNICATION. 

Plaintiffs having claimed damages for injuries alleged to have been sustained 
by them on the defendants’ line, defendants sent their medical officer before suit. 
brought or expressly threatened, to report to them as to said injuries, that they 
might determine whether or not to yield to the claim. Held, that the report was 
privileged from inspection by the plaintiffs. — Cossey v. London, Brighton, § S.C. 
Railway, L.R. 5 C. P. 146. 

See Lise. 


Priviry.—See Action; Parties. 


Propuction or Documents. —See Inspection or Documents; PRIviLEGED 
ComMMUNICATION; VENDOR AND Purcuaser or Reav Estate. 


Prorerty.— See Coryricut, 1; INsuncrion, 1; Security. 
Proximate Cause.— See NreGuicence; Ramway, 3. 


XUM 
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Pusuic 

A., on behalf of himself and certain others, made a contract by which a 
builder was to erect and to let to them a grand stand for the Cheltenham races, 
Afterwards A., on behalf of the same parties, admitted persons to the stand, 
and among them the plaintiff, receiving 5s. each, which went to the race fund. 
A. employed a competent builder, and did not know that the stand was negligently 
built; but it was so, and in consequence fell, and injured the plaintiff. Held, 
that A. was liable. As in the case of carriers of passengers, there was an 
implied undertaking that due care had been used, not only by him, but by 
independent contractors employed by him to construct the stand. — Francis v. 
Cockrell, L. R. 5 Q. B. 184. 


Pusuic Poricy. —See Restraint or Trape. 


Rattway. 

1. A railway company was held (mainly on the authority of previous cases) 
liable for an injury received by a passenger in its train, but on the line of 
another company, solely through the negligence of the latter, which wholly con- 
trolled the traffic arrangements. — Thomas v. Rhymney Railway Co., L. R. 5 
Q. B. 226. 

2. A railway company is not liable to the owner for the loss of luggage which 
is delivered to the company, with the owner's knowledge, as part of the ordinary 
luggage of another person a passenger. — Becher v. Great Eastern Railway Co., 
L.R. 5 Q. B. 241. 

3. Hedge trimmings, &c., were left in heaps near defendants’ railway by their 
servants for fourteen days in very hot weather. A fire broke out in the heaps 
just after two trains had passed, and was carried by a high wind along an adjoin- 
ing hedge, over a stubble field, and a public road, to plaintiff's cottage, two hun- 
dred yards from the line, and burned the same. There was no evidence that the 
engines were improperly constructed or driven. Held (Brett, J., dissentiente), 
that there was evidence to go to the jury of negligence on the part of the defend- 
ants. — Smith v. London & S. W. Railway Co., L. R. 5 C. P. 98. 

See Company, 4; PriviteGep CoMMUNICATION. 


REDEMPTION Suir. 


A suit for redemption, in which the right to redeem is denied, is a redemption 
suit. — Powell v. Roberts, L. R. 9 Eq. 169. 


RELEASE. — See MarriaGeE SETTLEMENT. 
Remepy anp Rigut. — See Stature. 


RESTRAINT OF TRADE. 

A manufacture carried on partly under patents, and partly by secret processes, 
was sold, and the vendors covenanted not to carry on the same, or to allow it to 
be carried on in any part of Europe, nor to communicate the process ‘‘ so as in 
any way to interfere with the exclusive enjoyment by [the purchasers] of the 
benefits hereby agreed to be purchased.” Held, that this covenant could be 
enforced by injunction.- Leather Cloth Co. v. Lorsont, L. R. 9 Eq. 345. 

See EMBEZZLEMENT. 
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Revocation. — See VoLunrary CONVEYANCE. 


Revocation or Witt. — See WILL, 3. 


Security. 


1. A., an army agent, to secure balances from time to time due to him from 
B., an officer, took out in his owp name, and paid for policies on B.’s life, but 
charged B. in his books with the premiums paid, &c. A. drew on B. for round 
sums, more than the balance due from B., including the premiums, and B, 
accepted the bills (the Chancellor thought merely as a means to raise money), 
but they were afterwards dishonored. No account had been sent to B. charging 
him with the premiums, nor did it appear that he knew he was so charged, 
Held, reversing the decree below, that A. was entitled to the whole proceeds of 
the policies, without accounting to B.’s representatives. — Bruce v. Garden, L.R. 
5 Ch, 32; s.c. L. R. 8 Eq. 430. Ante, p. 465. 

2. An annuity was granted which, besides interest on the purchase-money, 
was large enough to pay premiums on a policy taken by the annuitant on the life 
of the grantor. The grantor was bound to aid in effectuating the policy, but 
the annuitant could have kept the money instead of obtaining the insurance, had 
he so desired. The grantor afterwards repurchased the annuity, as he had a 
right to do by the terms of sale, and demanded an assignment of the policy in the 
hands of the annuitant, which Stuart, V.C., refused, on the authority of Gott 
lieb v. Cranch, 4 De G. M. & G. 440, against his own opinion. — Knox v. Turner, 
L. R. 9 Eq. 155. 


SEPARATE Property. — See Huspanp Wire, 3, 4. 


SEPARATION DEED. —See DESERTION. 


SE1TLEMENT. — See FraupULENT CONVEYANCE ; Limitations, STATUTE OF, 1; 
MarriaGe SETTLEMENT; Power, 1, 4; VoLunTARY CONVEYANCE. 


SHERIFF. 

A certificate of the filing and registration of a deed under § 192 of the Bank- 
ruptey Act of 1861, is, by § 198, available to the debtor for all purposes as a 
protection in bankruptcy, but it was held, nevertheless, that the sheriff was not 
liable in trespass for arresting or detaining a debtor after production of such a 
certificate. This case contains some interesting discussion outside the words of 
the act. — Ames v. Waterlow, L. R. 5C. P. 53. 


Suirtinc Use. — See Forrerrure. 


Sure. 

By St. 24 Vict. c. 10, § 13, ‘whenever any .. . vessel, or the proceeds 
thereof, are under arrest of the High Court of Admiralty, the said court shall 
have” certain powers. In a case where proceedings in rem had been instituted 
in said court against a vessel, and bail had been given for it, but the vessel had 
never been under actual arrest: Held, that the court had said powers. — The 
Northumbria, L. R. 3 Adm. & Ecce. 24. 

See General AveraGe; INSURANCE. 
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SLANDER. 

A.’s widow gave B., as security, a bill of sale of certain of A.’s goods, with- 
out having taken out administration. C. took out administration, and told the 
defendant, B.’s agent, that the bill of sale was invalid, as A.’s widow had no 
title. Afterwards, when C. was about to sell the same goods at auction, the 
defendant notified those present that he held a bill of sale in favor of B., and 
forbade the sale. In an action by C. for slander of title: Held, that there was 
no evidence of malice to go to the jury, and that the plaintiff was properly non- 
suited. — Steward v. Young, L. R. 5 C. P. 122. 

See 


SoxiciTor. 

The plaintiff invested money on security, the value of which depended, as he 
knew, on building operations. In this he followed his solicitor’s advice, which 
was founded on the opinions of competent surveyors. These opinions also were 
submitted to the plaintiff. A bill against,the solicitor charging improper motives 
was dismissed with costs. 

Semble, that equity can give relief when a client has sustained loss by the 
gross negligence of a solicitor. — Chapman v. Chapman, L. R. 9 Eq. 276. 

See Lumrations, StaruTe oF, 2; STATUTE. 


Speciric PerrorMance.—See Notice; Parties. 


SraTuTe. 

By 6 &7 Vict. c. 73, § 26, no person who, as solicitor, shall carry on any 
proceedings in certain courts, ‘‘ without having previously obt~"1ed a stamped 
certificate which shall then be in force, shall be capable of maintaining any 
action or suit at law or in equity, for the recovery of any fee,” &c. A client 
took out an order of course for taxation, by which he submitted to pay what 
should be found due. The taxing master disallowed items for business done when 
the solicitor’s certificate had not been renewed. Held, that they should have 
been allowed. The act did not extinguish the debt, but only the remedy. — 
In re Jones, L. R. 9 Eq. 63. 

See Bankruptcy; FraupuLENT Conveyance; Inrant; SHeRirF; SHIP; 
Trust; W111, 3. 

Statute or Lruirations, STATUTE OF. 
Susrocation. — See Insurance, 4. 
Succession Duty. —See Lecacy Duty. 
Surety. — See Action. 


SuRVEYoR. 


It seems that a practice of paying surveyors by commission on the amount of 
the purchase-money ought not to be disturbed. — Attorney General v. Drapers’ 
Company, L. R. 9 Eq. 69. 


Tenancy 1x Common. —See Insunction, 2. 
TENDER. — See INTEREST. 
Tire. — See Security; SLANDER. 
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Torr. — See INsuncrION, 2. 

Trape Mark. —See Inguncrion, 1. 
Trape Secret. — See Restraint or TRADE. 
Trespass. — See PieapinG, 1; Suerirr. 
Trover.- See Carrier. 


Trust. 


A., a vendor, covenanted in the usual way to surrender copyholds to B., the 
purchaser, but without words declaring a trust for B. until surrender, and the 
purchase-money was paid. A. died before surrender, and his customary heir 
was of unsound mind. Held, that, as the contract was executed, a suit was not 
necessary to declare the heir a trustee, and that a person might be appointed 
without it, under the Trustee Act, 1850, to convey to B. — Jn re Cuming, L. R., 
5 Ch. 72. 

See Huspanp anp Wire, 5; Liwrrations, Stature or; Securrry; Vouuy- 
TARY CONVEYANCE. 
Unrra Vires.— See Company, 5. 


Va.uep Poricy. — See Insurance, 4. 


VENDOR AND PurCHASER OF Estate. 

Upon a sale of leasehold property without any condition protecting the vendor 
against the production of deeds, the vendor is bound to produce a lease recited 
in one of the deeds contained in the abstract as the root of his title, although the 
lease is more than sixty years old. (Exch. Ch.) Frend vy. Buckley, L. R. 5Q. 
B. 213. 

See Damaces, 3; Frxtures; Interest; MortGace, 1; Parties. 


Votuntary CONVEYANCE. 

A., a woman, settled her property at the time of her marriage, after other 
trusts, on the children of any future marriage, and if she had no children, then 
on her nephews and nieces, without any power of revocation being reserved. 
A. was not accustomed to business, and it was not explained to her that the above 
trusts were irrevocable. Furthermore, the settlement gave no powers of leasing 
or otherwise controlling the property to A. A. now seeks to set aside the deed, 
the above trusts being the only ones subsisting. A long time had elapsed since 
A. knew the terms of the deed, but the situation of the parties interested had not 
changed. eld, that as the above trusts were voluntary, and did not appear to 
have been intended to be irrevocable, they could be set aside, and in this case 
lapse of time made no difference. — Wollaston v. Tribe, L. R. 9 Eq. 44. 

See FraupuLENT CONVEYANCE. 


Warver. — See ConsIpDERATION. 
WanreEHOUSEMAN. — See Carrier. 
Warranty. —See Exnrsirion. 


Way. 
Semble, an action can be maintained for an injury arising from the non-repair 
of a highway by a parish, only where the right has been exceptionally given by 
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the legislature to persons sustaining an injury in a particular district. — Gibson v. 
Mayor of Preston, L. R. 5 Q. B. 218. 


WILL. 


1. The testator requested one person to attend and witness his will, and another 
to witness a paper. ‘They both attended at the time and place appointed, when 
the testator produced a paper so folded that no writing on it was visible, and in- 
formed them that in consequence of his wife’s death it was necessary to make a 
change in his affairs, and he asked them to sign their names to it, which they did. 
The testator did not sign in their presence, nor did they see his signature. The 
paper had an attestation clause upon it in the handwriting of the testator, not 
quite in the ordinary terms, but showing knowledge of what forms were required 
in executing a will. Held, that the will was properly executed. Beckett v. Howe, 
L.R.2P. & D. 1. 

2. G. made a will, and with it a paper of directions to executors to form a part 
of it. By a later will, revoking all former wills and codicils, his executors were 
to dispose of all the chattels in the rooms occupied by G. at the time of his de- 
cease ‘‘according to the written directions left by me, and affixed to this my 
will.” There were no such directions affixed; but the above paper was found in 
G.’s private room. Held, that it could not be included in the probate. — Goods 
of Gill, L. R. 2 P. & D. 6. 

8. At the foot of his will, the deceased duly executed in the presence of two 
witnesses a memorandum that ‘* this will was cancelled this day,” &c. Held, that 
this was not a will or codicil, but only a ‘‘ writing” (1 Vict. c. 26, § 20), which 
could not be admitted to probate. — Goods of Fraser, L. R. 2 P. & D. 40. 

4. ** Being obliged to leave England to join my regiment in China, .. . I 
leave this paper containing my wishes. . . . Should any thing unfortunately hap- 
pen to me whilst abroad, I wish every thing that I may be in possession of at that 
time, or any thing appertaining to me hereafter, to be divided,” &c. The deceased 
returned from China to England. Held, that the above will was conditional on 
the party’s death in China. — Goods of Porter, L. R. 2 P. & D. 22. 

5. “I appoint my nephew, J. G., executor.” There were living at the date 
of the will a son of the testator’s brother, and a nephew of the testator’s wife, 
both named J. G. He hardly knew of the former, while the latter lived with 
him, managed his business, and was always spoken of by him as his nephew. 
Held, that, as the word ‘‘ nephew” in a popular sense applied to the latter, the 
above facts could be considered in interpreting it.— Grant v. Grant, L. R. 2 P. 
& D. 8. 

6. A testator left all his property to two persons, whom he appointed execu- 
tors (one being a neighboring farmer, the other a surgeon, called in during his 
last illness to make the will), ‘*in and for the consideration of” paying over the 
rents and profits to his wife for life: Held, that the executors did not take bene- 
ficially, but that the estate, subject to the widow's life-interest, was anette of. 
— Bird vy. Harris, L. R. 9 Eq. 204. 

7. A woman, after a Scotch divorce, invalid in England, and ties the death 
of her husband, made a will purporting to dispose of her separate property. 
Her estate was about 800/., consisting in part of savings from an annuity settled 
on her, her executors, &c., for life, by her husband after marriage, and in part 
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of a legacy paid to her after the divorcee. Her husband died, but she did not 
republish the will. Probate was granted, limited to the separate estate of the 
deceased. The applicant to file an affidavit, stating of what, in his belief, it con- 
sisted. — Goods of Crofis, L. R. 2 P. & D. 18. 

8. A. devised his lands in trust for W., the eldest son of A.’s brother, B., in 
tail then for the first and other sons of A.’s brother, C., in tail; then for the first 
and other sons of A.’s brother D. in tail; then for the second and other sons of 
B. in tail. He empowered his trustees to grant leases ‘* during the minority of 
any infant tenants in tail, ‘‘ or other persons for the time being entitled,” and to 
manage the estates, &c., during the minority of any tenant for life, in tail, or in 
fee, ‘‘ entitled to the present possession.” A. also left a residuary fund to his 
nephews and nieces living at his decease, except W., ‘* or others the person or 
persons entitled” to the lands. W. died before A., an infant, and unmarried. 
B. died unmarried after A. The second son of B. was now of age, and tenant 
in tail expectant on the death, without sons, of C., who was sixty-eight, and un- 
married. There were other nephews and nieces of A. Held, that B.’s son was 
not so ‘‘entitled” to the lands that he could not share in the funds. — Umbers 
v. Jaggard, L. R. 9 Eq. 200. 

9. Testatrix gave a share of residuary personal estate to such of her four 
grandchildren, A., B., C., and D., as should be living at the death of E. But if 
any of the said four grandchildren should die in the lifetime of E., leaving issue, 
**the share or shares of such of them so dying shall be assigned and transferred 
to such issue respectively, in equal shares and proportions, on their attaining the 
age of twenty-one years, and the dividends and proceeds thereof in the mean 
time to be applied in or towards their maintenance and education.” C. died in 
the lifetime of E., leaving issue, of whom several died under twenty-one. Held; 
that C.’s share vested in such of C.’s issue only as attained twenty-one. — Jn re 
Ashmore’s Trusts, L. R. 9 Eq. 99. 

10. A. gave a residuary estate to be equally divided amongst his children. He 
afterwards gave the dividends for the use of each of his children during their 
respective lives, and, if they had children, then the principal to be at the dis- 
posal of the parent to such children. If any of A.’s children should leave no 
children, his share to revert into the residuum. 

A.’s daughter, B., by her will, expressed her intention of appointing her share 
under A.’s will to her children, but gave them a part only, and after directing 
debts and legacies to be paid, gave to her son the residue of the personal estate 
which belonged to her, or which she had any general power to dispose of. Held, 
that B. took a life-estate under A.’s will, with a power of appointment among her 
children ; that B. had not fully exercised the power; and that the part not ex- 
pressly appointed was divisible among B.'s surviving children. — Butler v. Gray, 
L. R. 5 Ch. 26. 

11. A testator left his residuary personal estate in trust for his wife during her 
life, and at her death for his children “‘ or their heirs.” One of the children died 
before the wife} having assigned his share. Held, that the next of kin of the 
deceased child took, and not the assignee. —Finlason y. Tatlock. L. R. 9 Eq. 
258. 
12. A testator left a residue to trustees, to collect, &c., and then to divide the 
whole among his four children, A., B., C., and D., “ with benefit of survivorship 
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in case any of them should die without issue,” and if any of them should die 
leaving children, *‘ the share, whether original or accruing, of him . . . so dying, 
shall go, belong, and be divided between such children,” &. A., B., C., and 
D., all survived the testator. Held (reversing the decision of Mauins, V. C.), 
that they did not thereby acquire indefeasible interests. — Bowers y. Bowers, L. 
R. 5 Ch. 244; 8. c. L. R. 8 Eq. 283. Ante, p. 484. 
See Covenant; Lowrations, Statute or, 2,3; Power, 2, 3. 


WINDING UP. 

1. The Warrant Finance Co.’s Case, L. R. 4, Ch. 643; ante, p- 293, was not 
merely a rule for the future, but a declaration of the law as it then stood. — Ebbw 
Vale Co.’s Case, L. R. 5 Ch. 112. 

2. But the rule in that case does not prevent a creditor who holds a security 
(although on the estate against which the proof is made) from receiving divi- 
dends to the full amount of the principal, and at the same time realizing his 
security until the full amount of principal and interest has been satisfied. — War- 
rant Finance Co.’s Case (No. 2), L. R. 5, Ch. 88. 

3. Nor from receiving dividends for the same debts from the estates of two 
companies in liquidation until the full amount of debt and interest has been satis- 
fied. — Warrant Finance Co.’s Case, L. R. 5 Ch. 86. 

4. Upon a petition to wind up a canal company, presented by the company, 
the corporation of a town within which part of the canal was situated, and a canal 
company whose canal communicated with that of the petitioning company, were 
heard in opposition to the petition. —Jn re Bradford Navigation Co., L. R. 9 
Eq. 80. 


See Company, 1; DamaGes, 1. 
— See Wit, 1. 


Worps. 
** Abandon and expose.” — See INFANT. 
All debtors.” — See Bankruptcy, 1. 
** All not hereinbefore appointed.” — See Power, 2. 
** Arrest.” — See Suir. 
** At and from.” — See 2. 
** Children or their heirs.” —See Witt, 11. 
** Codicil.” —See Witt, 3. 
Entitled.” —See 8. 
‘* In consideration of.” —See W111, 6. 
** In good safety.” —See Insurance, 8. 
Nephew.” —See Wi11, 5. 
** Rents, issues, and profits.” —See Power, 1. 

Suit for redemption.” — See RepEMPTION Sut. 
‘* Trimming.” — See Patent, 3. 
“Will.” —See W111, 3. 

«With benefit of survivorship.” —See 12. 
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[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 54 Barbour (New York); 5 
Bush (Kentucky) ; 37 Georgia; 24 and 26 Iowa; 56 Maine; 14 Minne- 
sota; 44 Missouri; 18 Ohio State; 59 Pennsylvania State; 4 Vroom 
(New Jersey).] 


AccerTance. — See Bank; Bitts anp Notes, 1; Constirutionat Law, 6, 
Accommopation Note.—See Brits anv Nores, 1, 2, 4. 


ActTIon. 

1. Action on an agreement to pay a certain subscription annually. When the 
subscriptions for four years were due, the plaintiff, by action, recovered the 
subscription for the first year. Suit was then brought for the three others. Held, 
that all should have been included in the first action, and that the judgment 
obtained in that was a bar to the second. — Reformed Protestant Dutch Church vy, 
Brown, 54 Barb. 191. 

2. Action to recover a mare taken by the United States Government for mil- 
itary purposes, and sold by the Government to the defendant. Held, that the 
action could not be maintained. Wellman v. Wickerman, 44 Mo. 484. 

See Assumpsit; Bank; Burts anp Nores, 5; Bonp; Carrer, 2; 
AGES, 1, 3; Eviction; Fraups, Statute or, 3; Act; JURISDIC- 
TION; Limitations, Stature or, 2, 4; NEGLIGENCE, 3, 4; OrricerR; Prot- 
EsTANT Episcopan Cuurcu; Tenancy at Witt; Trespass; War, 1; 
Waste. 


ADMINISTRATOR. — See Executor AND ADMINISTRATOR. 


ADMIRALTY. 


1. A proceeding against a vessel by name is in the nature of a suit in admiralty, 
and within the exclusive jurisdiction of the District Courts of the United States; 
hence a State statute, giving the right to a lien on the vessel, and to proceed 
against her by name, whatever may be the nature of the claim, is unconstitu- 
tional. — Ferran v. Hosford, 54 Barb. 200. 

2. Plaintiffs, by proceeding in rem, attached a steamer at Louisville, by virtue 
of a lien given them as material-men by the laws of Missouri, of which State 
they were citizens, and where they had furnished the boat with materials. Held, 
that it was a proceeding in admiralty, of which the State courts had no jurisdic- 
tion, and that any State law, giving them jurisdiction, was unconstitutional. — 
Marshall vy. Curtis, 5 Bush, 607 (Harpry, J., dissenting). 

3. Proceeding in rem against a steamboat to recover damages for injuries 
caused by a collision. Held, that it was a case within the exclusive admiralty 
jurisdiction of the United States. — Walters v. The Steamboat Mollie Dozier, 24 
Towa, 192. 
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4, Suit in rem against a steamboat. The plaintiff, a passenger on the boat, 
delivered a trunk to it as a common carrier, and the trunk was lost. The action 
was brought in the Superior Court of Cincinnati under the Watercraft Law of 
Ohio: Held, that it was a proceeding in admiralty, and that the court had no 
jurisdiction (Brinkeruorr, J., dissenting). — Steamboat General Buell v. Long, 
18 Ohio St. 521. 

ApversE User. —See Fisuery. 
Acent. — See PrincipaL anp AGENT. 
AGREEMENT. — See ConrTRAct. 

A ren. —See ConFIscaTION ; JURISDICTION. 
Arrest. — See Rewarp. 

ASSAULT AND Batrery.— See Evipence, 4; Trespass. 
ASSIGNMENT.—See Bank; CovENANT. 


AssUMPSIT. 

One broker purchased of another certain coupons which were genuine, but 
had been pronounced void by the Supreme Court of Alabama, because they were 
issued without authority. The seller and buyer were both ignorant of this fact. 
In assumpsit to recover the purchase-money, held, that the plaintiff must recover 
(Harris, J., dissenting). — McCay v. Barber, 37 Ga. 423. 

See Contract, 2; Inrant; Savincs Bank. 


Atrempt To Commit Orrences. — See INDICTMENT. 
ATTORNEY. — See CONFEDERATE Money, 2; Principat anp AGENT. 


Avutrerois AcquitT. 

An indictment for murder contained three counts charging the same crime 
in different ways. The defendant was convicted on the first, and acquitted on 
the others. A new trial was granted, and at the second trial he was acquitted on 
the first and second counts, and convicted of manslaughter on the third. The 
defendant moved the court for his release on the ground that he had once been 
tried and acquitted on the third count. Held, that the granting of a new trial 
opened the case for re-trial on all three counts. — Leslie v. The State, 18 Ohio 
St. 390. 


BartLMENT. 


A naked verbal promise to return a thing hired in good order at a specified 
time, does not, as matter of law, import a contract on the part of the hirer to in- 
sure it against loss occurring without his fault. — Field v. Brackett, 56 Me. 121. 


Bank. 

The holder of a banker's check may maintain an action thereon against the 
drawee, having funds of the drawer on deposit, before acceptance ; and a general 
assignment of the drawer for the benefit of the creditors after drawing the check, 
but before its presentation for payment, will not affect the right of the holder 
(Wrieur, J., dissenting). — Roberts v. Corbin, 26 lowa, 315. 

See Bitts anp Notes, 2; Nationat Bank; Set-orr. 
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BANKRUPTCY. 


Defendant, in 1839, conveyed land to plaintiff's grantor by deed, containing 
the words “ grant, bargain, and sell,” and in 1843 obtained his discharge in bank- 
ruptcy, under the act of 1841. In 1868, dower was assigned out of the granted 
premises, whereupon the plaintiff sued on the covenant of seisin. The defendant 
pleaded his discharge in bar. Held, (1) that the words ‘* grant, bargain, and 
sell” are a covenant that runs with the land; (2) that the demand on the coy- 
enant was not a ‘‘ contingent demand” that could have been exhibited against 
the bankrupt’s estate, and hence the discharge was no bar. — Magwire v. Riggin, 
44 Mo. 512. 

See Bank. 

Bitts anp Notes. 


1, An accommodation drawer of a bill of exchange is not liable to an acceptor 
with notice that the drawer had no ‘beneficial interest in the bill. — Turner y, 
Browder, 5 Bush, 216. 

2. An accommodation drawer of a bill of exchange, made payable to a par- 
ticular bank for the purpose of being distounted by that bark, will not be liable 
to a third person, who, after the bank has refused discount, takes the bill from a 
principal for value; nor to the bank, where it subsequently discounts the bill for 
such third person, with notice of the suretyship of the drawer. — Knox County 
Bank v. Lloyd’s Administrators, 18 Ohio St. 353. 

3. Action on a promissory note. The note came into defendant’s possession 
with an indorsement on the back. He indorsed it himself without recourse, and 
transferred it to plaintiff. It proved that the first indorsement was a forgery, 
and that the maker was insolvent. Held, that the defendant, by implication, war- 
ranted that the prior indorsement was genuine, and that the plaintiff must 
recover. — Dumont v. Williamson, 18 Ohio St. 515. 

4, B. made a note payable to J. §. indorsed it; afterwards J. indorsed it, 
and it was discounted by a bank for J. Held, that S. was not liable either to 
the bank or to J. without evidence dehors that he had assumed the liability by a 
special agreement in writing. — Schafer v. The Farmers’ and Mechanics’ Bank, 
57 Penn. St. 144. 

5. In an action on a promissory note between the original parties to the note, 
a partial failure of the consideration can be set up in defence to the same extent 
as if the action were founded on such consideration. — Wyckoff v. Runyon, 
4 Vroom, 107. 

See Limrrations, Stature or, 3; SET-orF; War, 2, 3. 


Brut or Excuancr.—See Bits anp Nores, 1, 2. 


Bona Five Purcuase. 


A county issued bonds payable in five years from date to J. S. or bearer, with 
coupons attached. Certain bonds were lost by or stolen from their owner, and 
bought by the plaintiff in good faith shortly before their maturity, with all the 
coupons attached. In an action on the bonds, held, that since it appeared by the cou- 
pons that interest for several years was overdue and unpaid, this was a suspicious 
circumstance sufficient to put plaintiff on its guard, and that it could not re- 
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cover. — First National Bank of St. Paul's vy. County Comm'rs of Scott Co., 14 
Minn. 77. 
See Suerirr’s SALE. 
Bonp. 


Suit on a collector's bond, the breach being non-payment of money collected 
by him. The money was stolen without fault on his part. Held, no defence. — 
Inhabitants of New Providence v. McEachron, 4 Vroom, 339. 

See Bona Five Purcuase; PLEADING; Principat anp Surety. 


BREACH OF PROMISE. 


In an action for breach of promise to marry, the judge charged that evidence 
in regard to the defendant's property was admissible for the purpose of showing. 
among other things, ‘‘ the injury to the plaintiff's affections, if any, and the 
mortification and pain resulting from the breach:” Held, unexceptionable. — 
- Lawrence v. Cooke, 56 Me. 187. 


BurpeEN oF Proor. 


In an action on a policy of insurance upon a vessel, the plaintiff is not bound 
to show in the first instance that the vessel was seaworthy at the beginning of the 
voyage; but the burden of proof is changed if it appears that the vessel without 
being exposed to unusual weather, suddenly foundered shortly after leaving port. 
— Treat v. Union Ins. Co., 56 Me. 231. 

See NEGLIGENCE, 3, 4; W111, 2. 


CaRRIER. 


1. The plaintiff was a passenger on defendant's cars, and paid her fare as 
such. Her baggage was left behind, and some days afterwards delivered to de- 
fendant to be forwarded. It was lost, and plaintiff sued to recover its value. 
Held, that the fare paid was compensation for the carriage of plaintiff and her 
ordinary personal baggage then with her, but that baggage subsequently delivered 
must be paid for as freight, and, unless this was done defendant was not liable 
for its loss. — Wilson v. Grand Trunk Railway, 56 Me. 60. 

2. Action against a railroad company. The plaintiff purchased a through 
ticket from Lawrence, Mass., to Belfast, Me., which entitled her to a passage 
over two railroads, of which the defendant’s was the second, and on one steamboat. 
While going from the defendant's cars to the steamboat over defendant's wharf, 
which was the way provided for that purpose by defendant, she stepped into’ a 
hole, and received certain injuries, to recover damages for which the action was 
brought. Held, that the defendant was liable as a common carrier. — Knight 
v. Portland, Saco & Portsmouth R.R. Co., 56 Me. 234. 

3. Action against a railway company as common carriers. The plaintiffs 
attempted to enter the cars before they were drawn up at the usual place to 
receive passengers, and while leaving the platform for that purpose, were injured 
by a defect in the steps. Held, that the defendants were liable, if the plaintiffs in 
good faith and using reasonable care were seeking to find and enter the cars, 
unless some rule known to them, required passengers to enter the cars at a 
particular place. — McDonald et ux. v. Chicago N. W. R.R. Co., 26 Iowa, 

. 124, 

See Apmiratty, 4; Lex Locr, 1. 
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CuatTeL MorrGace. 
A chattel mortgage valid under the law of the State where it is made, will be 
held so by the courts of another State to which the property is removed, and will 
receive the same effect that it would in the courts of the first State. — Smith y, 
McLean, 24 Iowa, 322. 
— See Bank. 
Common Carrier. — See Carrier. 
Compensation. — See Carrier, 1. 
Conpition. — See Insurance, 1, 2; PLeapinc; Principat anp Surety, 
ConpiTionaL Detivery. — See Principat SuRETY. 
ConrEepEracy. — See ConriscaTion; Conrract, 1; War. 


CoNFEDERATE Money. 


1. Confederate money is a valuable consideration for a contract, made within 
the Confederate States, and such contracts will be enforced.— Rodes v. Patillo, 
5 Bush. 271. 

2. A trustee in 1863 obtained judgment in a suit on a promissory note belonging 
to the trust estate, and the defendant paid the debt in Confederate money, which 
was received by the trustee’s attorney, and from him by the trustee without 
objection. There was no evidence of bad faith. Held, that neither the judg- 
ment debtor nor the attorney was liable to the cestui que trust, and that whether 
the trustee had used proper diligence to protect the trust estate was a question 
for the jury. — King v. King, 37 Ga. 205. 


ConFISCATION. 


W. purchased some shares of stock, belonging to citizens of the United States, 
which had been confiscated under the authority of the Confederate States as the 
property of alien enemies. Held, that he acquired no title as against the original 
owners of the shares. (Harris, J., dissenting.) — Central R.R. Co. v. Ward, 
37 Ga. 515. 


ConFiict OF FEDERAL AND StaTE AuTHOoRITY.—See ApmrraLty; ConstiTU- 
TIONAL Law, 4. 


Conruict or Laws. —See MorrGace; Lex Loct. 


ConsiperaTion. —See Assumpsir; Brits anp Nores, 5; CONFEDERATE 
Money, 1; Contract; Insurance, 1. 


Law. 


1. An act of the Kentucky legislature imposing on the agents of insurance 
companies chartered in other States, a tax on all premiums received in Kentucky, 
is constitutional. — Phenix Insurance Co. vy. Commonwealth, 5 Bush, 68. 

2. Under the decision of the Supreme Court of the United States in Thompson 
v. Riggs: Held, that the legal tender act is not unconstitutional even as applied 
to contracts made before its passage. — Jones v. Harker, 37 Ga. 503. 
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3. The constitutional prohibition against laws impairing the obligation of con- 
tracts, is not infringed by a judicial decision declaring a contract void which the 
parties had no legal or constitutional power to make. — McClure v. Owen, 26 
Iowa, 243. 

4, Where a question arises on the construction of the statutes or constitution 
of a State, the Supreme Court of the United States is not the final arbiter. — 
Ibid. 

5. A State tax was assessed April 1, 1864, by the assessors of Bangor to a 
citizen thereof, upon his shares in a national bank situated therein. Held, that 
it was constitutional. (AppLeton, C.J., Watton and Danrortn, JJ., dissent- 
ing.) — Stetson v. City of Bangor, 56 Me. 274. 

6. By the charter of St. Charles College, granted in 1837, it was required to 
be unsectarian in its character, and a board of curators was established for its 
government. In 1847, the legislature amended the charter by making the con- 
currence of the Missouri Conference of the M. E. Church requisite in filling 
vacancies in the board of curators, and the amendment was accepted by the 
board. Held, that the amendment impaired the obligation of the contract in the 
charter, and could not be validated by the consent of the curators. State v. 
Adams, 44 Mo. 570. 

See ApMiraLty; ConstiTUTIONAL Law, State; Stay-Law; Terrirory. 


ConstTITuTIONAL Law, STaTeE. 


1. A Minnesota statute required the auditor, in imposing taxes, to add fifty 
per cent to the value of all personal property returned by the assessor, where the 


owner had neglected to make the return himself. Held, unconstitutional, because 
in conflict with provisions of the State constitution, that all property on which 
taxes are levied shall have a cash valuation, and be taxed according to its true 
value in money. McCormick vy. Fitch, 14 Minn. 252. 

2. By the Minnesota statute, ‘‘ offences committed on the boundary lines of 
two counties, or within a hundred rods of the dividing line between them, may 
be alleged in the indictment to have been committed in either of them, and may 
be prosecuted and punished in either county.” Held, that this does not conflict 
with the right of the accused to be tried by a jury ‘‘ of the county or district 
wherein the crime shall have been committed.” — State v. Robinson, 14 Minn. 
447. 

3. The constitution of Missouri provides that no law shall relate to more than 
one subject, which must clearly be expressed in the title. ‘* An act to create an 
insurance department” gave the superintendent of the department power to re- 
quire certain information from insurance companies, and prescribed penalties in 
case it was refused. Held, that the subject was sufficiently set forth in the title. 
State v. Matthews, 44 Mo. 523. 

4. An act of the Missouri legislature declared vacant the seats of all curators 
of St. Charles College, who had not taken the oath required by a previous act, 
and appointed successors. Held, an exercise of judicial power, and therefore a 
violation of the State constitution, which provides that the legislative and judicial 
powers shall be kept distinct. — State v. Adams, 44 Mo. 570. 

5. The constitution of Ohio provides that all property shall be taxed by a 
uniform rule. An act of the legislature created an inspector of gas-meters, and 
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provided that his salary should be paid by the several gas companies in the State, 
each paying an amount proportioned to its appraised valuation. Held, constitu- 
tional. — The Cincinnati Gas Co. v. The State, 18 Ohio St. 237. 

6. The Pennsylvania act of June 4, 1866, disfranchising deserters, is uncon- 
stitutional. (AGNew and Reap, JJ., dissenting.) — McCafferty v. Guyer, 57 
Penn. St. 109. 

7. A provision ina city charter which authorizes the city council to enforce 
its ordinances by slight fines and imprisonment without providing for a trial by 
jury, is not unconstitutional. — MeGear vy. Woodruff, 4 Vroom, 213. 

See ApmrraLty; ConstiTuTIONAL Law, 4, 5; Sray-Law; Terrirory. 
Construction or ConstiruTIoNs aNp Sratures. —See Bankruptcy; Con- 
sTiTuTIONAL Law; ConstirutrionaL Law, Strate; Nationau Bank, 1. 
ContiInGENT Demanp. —See Bankruptcy. 

Contract. —See Action, 1; Assumpsir; BartMENT ; CARRIER ; CONFEDERATE 

Money, 1; Constirurionat Law, 2, 3; DamaGes, 2; Fraups, Stature 

or, 2; InteGan Contract; Inranr; Lex Loci, 1, 2; anp 


AGENT, 1; Pusiic Poxicy; or Trape; Sray-Law; Tenancy 
aT WILL. 


Contrrinutory NEGLIGENCE. 


The negligence of an infant’s parent or guardian will not bar the infants right 
to recover damages from a person who has injured it by negligence. —B. § I, 
R.R. Co. v. Snyder, 18 Ohio St. 399. 

See NEGLIGENCE. 


Corporation. —See Constirutionat Law, 1, 6; Evipence, 5; Lurrations, 
STATUTE oF, 1. 


Coupon. —See Bona PurcHase. 


CovENANT. 
An assignment of the term is not a breach of the covenant in a lease not to 
underlet. — Field v. Mills, 4 Vroom, 254. 
See Bankruptcy; Eviction. 


CrepiTor. —-See Bank. 


Croat Law. 

In Pennsylvania, the law provides that in trials for murder the degree must be 
found by the jury. <A judge, in charging the jury, said that, on the evidence, 
if the prisoner was guilty at all, he must be convicted of murder in the first 
degree. Held, error. Lane v. Commonwealth, 59 Penn. St. 371. 

See Autrerors Acquir; ConstituTionaL Law, Strate, 2; EvipEnce, 5; 
INDICTMENT ; SENTENCE. 

Custom. —See Fisnery. 


Cy-Pres. — See DepIcaTION. 


DaMaGEs. 


1. A supervisor of roads, in repairing a highway, obstructed a watercourse, 
whereby plaintiff was injured. He sued the supervisor for damages. Held, that 
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the defendant was liable, since, though he had judicial discretion to determine 
what repairs were necessary, his acts in making them were ministerial. — McCord 
y. High, 24 Iowa, 336. 

2, The lessee of a wharf agreed to take a vessel there to be loaded by him in 
accordance with a contract of affreightment, and represented that it was a safe 
wharf to lie at. The vessel, while at the wharf, grounded on some rocks at low 
tide, and was injured. In an action for damages brought by the owner of the 
vessel against the lessee: Held, that the defendant was liable.— Barrett v. Blaék, 
56 Me. 498. 

3. Action on the case against a railroad company for injuries sustained by the 
breaking down of defendant’s platform. The plaintiff, with others, was standing 
on the platform to see President Johnson, who was passing through the town, 
when it broke down under the weight of the crowd. J/eld, that the defendant 
was not liable. — Gillis v. Penn. R.R. Co., 59 Penn. St. 129. 

See Carrier, 2, 3; Contrrsurory NEGLIGENCE; Evipencr, 4; LEGAL 
TenpEer; Measure or DamaGes; NEGLIGENCE, 1, 2; Prorestant Episcopan 
Cuurcu; TELEGRAPH. 


Dest. —See Nationa Bank, 1. 
Deciaration. — See Eviwence, 1, 4; PLeaprne. 


DEDICATION. 


When the village of V. was laid out, the proprietors dedicated two specified 


lots therein for school purposes, on one of which a school-house was built. The 
construction of a railroad near them subsequently rendered them useless for 
schools. The Board of Education of V. petitioned the court to order their sale, 
and that the proceeds of the sale be applied to the purchase of other lots. Held, 
(1) that the dedication was for a specific use, and that if this was abandoned, the 
premises would revert to the dedicators; (2) that the doctrine of cy-pres could 
not be applied in such a case. — Board of Education v. Edson, 18 Ohio St. 221. 
See Fisnery. 


Deep. —See Bankruptcy. 
Derrence. — See Bonn; OFFIcer. 
Detivery. — See PrincipaL aND SURETY. 
Demanp. — See Bankruptcy; Lorp’s Day. 
Deposir.— See Bank; Nationa Bank, 1. 
Dere.ict. — See OFFIcer. 
DiscuarGce. —See Bankruptcy. 
Docket. See Ev1pENce, 3. 
Domicitr.— See REsIDENCE. 
Dower. — See Bankruptcy. 
Drart. — See Bank. 
Emancipation. — See SLAvE. 
Entry. — See Fraups, SraturTe or, 3. 
Equity. —See Executor aND ADMINISTRATOR ; RESIDENCE. 
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Escrow. — See Principat AND 
Estorre.. — See Insurance, 1. 


EvIcTION. 


An eviction by ejecting the covenantee from the actual possession of the 
premises, whether by process of law or otherwise, is not necessary to complete 
his remedy upon his covenant of warranty. Where a paramount title is asserted 
in‘*such a way as to induce a well-founded belief that it will be enforced, the 
covenantee may abandon the possession, or buy in the adverse title, and retain 
his remedy upon the covenant. — Kellogg v. Platt, 4 Vroom, 328. 


EvIpENCcE. 


1. Declarations made by an injured person are admissible to show the char- 
acter of his injuries, but not to show the cause. Gray v. McLaughlin, 26 Iowa, 
279. 

2. Action against an administrator to recover money paid under a contract 
with his intestate. The money was sent by express in a package. Held, that the 
plaintiff was a competent witness to prove how much the package contained, 
notwithstanding the statute, which makes one party incompetent as a witness 
where the other is dead. — Sykes v. Bates, 26 Iowa, 521. 

3. A judgment of divorce rendered twelve years previously, but shown not 
to have been extended on the records of the court, may be proved by a certified 
copy of the docket entry of the libel, and the clerk’s memoranda of the court’s 
action thereon. — Jay v. East Livermore, 56 Me. 107. 

4. Action for damages. The plaintiff was unlawfully seized by the defend- 
ants, carried three miles, confined some hours in a room, carried thence to a 
town-meeting, where he took an oath to support the Constitution of the United 
States, and then discharged. He claimed (1) actual damages suffered by the 
seizure; (2) damages for the indignity done him; and (3) punitive damages. 
Held, that the declarations of the plaintiff, made before the seizure, and tending 
to provoke it, were inadmissible in mitigation of actual damages, but that they, 
together with all facts and circumstances fairly connected with the affair, indica- 
tive of the motives, provocation, and conduct of the parties, were admissible on 
the question of damages claimed on the other two grounds. — Prentiss vy. Shaw, 
56 Me. 427. 

5. On trial of an indictment for embezzling the property of a railroad com- 
pany, the corporate existence of the company is sufliciently proved by showing 
that it assumed to be, and notoriously exercised the franchises of, a railroad cor- 
poration. — Calkins v. The State, 18 Ohio St. 366. 

6. On the question whether an area opening into a public footway is a nuisance, 
evidence to prove that large numbers of persons had passed it without accident, 
is not competent. — Temperance Hall Association v. Giles, 4 Vroom, 260. 

See Breacu or Promise; Limrrations, Statute or, 3. 


Execution. — See SHerirr’s SaLe. 


AND ADMINISTRATOR. 


H. as executor was sued, and filed none of the usual pleas to protect himself 
from personal liability, the estate being then solvent. The estate was made 
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insolvent during the Rebellion, by the emancipation of slaves, in which much of 
the property consisted. Held, that equity would relieve him, aided by an act 
of the legislature passed to secure trustees from the consequences of emanci- 
pation. — Hendricks vy. Mitchell, 37 Ga. 230. 

See Evipence, 2; Lumirations, Stature or, 2. 


FisHery. 
The public cannot acquire a right of fishing in private waters, either by cus- 
tom, prescription, or dedication. — Cobb v. Davenport, 4 Vroom, 223. 
FiowaGe. — See Prescription. 


ForGrery. — See Brits anp Notes, 3. 
Fraup. — See Mrasure OF DaMaGEs. 


Fraups, STaTuTe oF. 


1. Where the defendant by parol promised to marry plaintiff within four years : 
Held, that the promise was not within the Statute of Frauds, as it might have been 
performed in one year, and there was no understanding that it would not be. — 
Lawrence v. Cooke, 56 Me. 187. 

2. A parol contract for a new lease between a landlord and his tenant in pos- 

session, under an existing lease, is within the Statute of Frauds, and the continued 
possession of the tenant does not take it out of the statute, where such possession 
can be referred as well to the first as to the second lease. — Crawford v. Wick, 
18 Ohio St. 190. 
' 3. A lease by parol for a term not exceeding three years, whereon the rent 
reserved is two-thirds of the annual value of the premises, is valid for all pur- 
poses before entry by the tenant, and a suit thereon by the landlord for the rent 
will be sustained. — Birckhead v. Cummins, 4 Vroom, 44. 

See Bitts anp Nores, 4. 


GuARDIAN AND Warp. —See Contrisutory NEGLIGENCE; WILL, 2. 
Hicguway. — See DamaGes, 1. 


ConrTrRact. 


1. Action on a promissory note, which showed on its face that it was given to 
plaintiff in consideration for his services as a substitute in the Confederate army. 
Held, that the consideration was illegal and void (Harris, J., dissenting). — 
Chancely v. Bailey, 37 Ga. 532. 

2. Assumpsit on a written contract, whereby the defendant agreed to pay 
the plaintiff a certain sum, and save him harmless from the post-office depart- 
ment, in consideration that he repudiated his accepted proposal for carrying the 
mails on a certain route. Held, that the contract was illegal. — Weld v. Lancaster, 
56 Me. 453. 

3. A law of Minnesota makes it unlawful to operate a threshing-machine, 
unless certain parts of the machinery are boxed in. In an action for work 
done in threshing, the defence was that it was done with a machine, not boxed in 
as this law requires. Held, a good defence. — Ingersoll vy. Randall, 14 Minn. 
400. 
See Pusiic Pouicy, 1, 2; Resrrarst or TRADE. 
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Warranty. —See Brits anp Norss, 3. 
Revocation. —See 1. 


INDICTMENT. 


An indictment for assault, with intent to commit murder, need not aver that 
it was made with malice aforethought. — State v. Newberry, 26 Iowa, 467. 
See Aurrerois Acquir; ConstiruTionaL Law, Srarte, 2. 


Inporser. —See anp Nores, 3, 4. 
INDORSEMENT. — See Limitations, STATUTE OF, 3, 


INFANT. 
Assumpsit to recover $200 paid by plaintiff to defendant for a share of stock, 
When the contract was made plaintiff was a minor, and, on coming of age, he 
repudiated the contract, and demanded back his money. The certificate of stock 
was never delivered. Held, that he must recover. — Robinson v. Weeks, 56 Me. 
102. 
See Conrrinutory NEGLIGENCE. 


Iysunction. —See Nationat Bank, 2. 


INNKEEPER, 


1. A hotel-keeper regularly sent his porter to the cars to receive the baggage 
of travellers on their arrival, and on their departure the porter took charge of 
baggage at the hotel, and carried it to the cars. Ina suit to recover the value 
of trunks lost, eld, that the defendant’s liability as an innkeeper began when his 
porter received the baggage, and ended when it was delivered at the cars on the 
guests’ departure. — Sasseen vy. Clark, 37 Ga. 242. 

2. Action to recover the value of a coat stolen in the defendants’ hotel. The 
plaintiff, on going to breakfast, hung his coat up in the hall where there were 
several rows of hooks. On his return, the coat was gone. It appeared that a 
place was provided where coats were taken, and checks given for them, and that 
the plaintiff knew it. Also, that notices were posted in conspicuous places, 
requesting guests to have their coats checked. Held, that the defendants had a 
right to require the plaintiff to put his coat in a designated place, when not in 
his room, or in his own custody; and if this requirement was brought to his 
notice, and the property was lost through his neglecting to comply with it, the 
defendants were not liable. — Fuller v. Coats, 18 Ohio St. 343. ° 
InsoLveNcy. —See Set-orr. 


INSURANCE. 

1. A condition in a policy of insurance that if the risk is increased by any 
means within the control of the assured, without the written consent of the 
insurers, the ‘* policy shall be void,” may be waived by the insurers if a breach 
occurs. This waiver needs no new consideration to support it, may be by 
parol, and may be inferred from the acts of the insurers, or their agent. The 
insurers will be estopped by such waiver to set up such breach of condition in an 
action for a loss. — Viele v. Germania Insurance Co., 26 Iowa, 9. 

2. In a policy of life insurance it was stipulated that a certain sum should be 
paid when the policy was delivered, and a like sum quarterly thereafter, and 
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that, in default of such payments on the days specified, the policy should be 
void. It was printed on the policy that agents had no right to waive such for- 
feiture. Held, that the assured was bound to strict performance of the conditions, 
and could not infer a waiver of them from acts of an agent, unless he had evidence 
which justified a belief that the company had enlarged the agent’s authority, or 
knowingly permitted him to act beyond the scope of his printed powers. — Catoir 
vy. American Life Insurance Co., 4 Vroom, 487. 

See BartmenT ; BurpEeN or Proor ; ConstirutionaL Law, 1; Lex 
Loci, 2. 


InTEREST. — See War, 2, 3. 
Jorst Contractors. — See Limitations, STATUTE OF, 4. 
Joint Tortreasors. — See Trespass. 


JupiciaL Act. 


A judicial officer cannot, at the suit of the party injured, be called to account 
for any act done in the exercise of his judicial function, even if it be malicious. — 
Mangold v. Thorpe, 4 Vroom, 134. 

See ConstiruTionaL Law, Strate, 14; DamaGes, 1. 


JupiciaL KNowLepGe. —See LeGat TENDER. 


JURISDICTION. 


The courts of a State have jurisdiction of an action brought by one foreigner _ 
against another for a tort committed in a foreign country, but it will only be 
exercised in exceptional cases. — Dewitt y. Buchanan, 54 Barb. 31. 

See ApmiraLty. 


Jury.—See ConrepERATE Money, 2; ConstirutionaL Law, Strate, 2; 
Crimiat Law. 


LANDLORD AND Tenant. —See Fraups, Stature or, 2,3; WaAsTE. 
Lease. —-See Covenant; Fraups, Sratute or, 2, 3; Waste. 


LecaL TENDER. 


Action to recover from the keeper of a faro bank treble the value of money 
lost in gambling. The amount lost was six hundred dollars in United States 
treasury notes. The jury returned a verdict of eighteen hundred dollars. Held, 
that the verdict was excessive, and must be set aside, the court having judicial 
knowledge of the fact that the notes lost were not equivalent to money. — Perritt 
vy. Crouch, 5 Bush, 199. 

See ConstTiruTIONAL Law, 2. 


Lex Loct. 


1. A railroad company contracted in Iowa to carry cattle to Chicago. By 
their contract they undertook to limit their liability as common carriers. The laws 
of Iowa forbid common carriers to limit their liability in such a way, the laws of 
Illinois permit it. Held, that the contract being entire, and partly to be per- 
formed in Iowa, the laws of Iowa must govern as to its validity and interpreta- 
tion. — McDaniel v. Chicago § N. W. R. R. Co., 24 Towa, 412. 

2. An insurance company, chartered by the legislature of Rhode Island, ap-- 
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pointed an agent to do business in Portland, Me. The plaintiff, residing in New 
Hampshire, wrote for a policy upon property in New Hampshire, and the agent 
thereupon sent one dated at Portland. Held, that the place of the contract was 
in Maine, and that a condition in the policy in conflict with the law of that State 
was void.— Bailey v. Hope Ins. Co., 56 Me. 474. 


Lien. 


Repairs and alterations in a building do not subject it to a mechanic’s lien for 
work and materials, unless they change the exterior into a new structure,— 
Miller v. Hershey, 59 Penn. St. 65. 

See Apmrra.ty, 2. 

Limitations, STATUTE OF. 

1, The Statute of Limitations will run against a municipal corporation. — City 
of Pella v. Scholte, 24 Iowa, 283. 

2. Action against a stage-coach company for damages. The plaintiff was the 
administrator of his wife, who was drowned while crossing a stream in a boat under 
defendant’s charge. The plaintiff was appointed administrator four years after 
his wife’s death, and by the Statute of Limitations such actions for damages are 
barred in two. Held, that the right of action did not accrue till after the death 
of person drowned, and hence the statute did not begin to run till the appoint- 
ment of the administrator (CoE, J., dissenting). — Sherman v. Western Stage Co., 
24 Iowa, 515. 

8. Action on a promissory note. Defence, the Statute of Limitations. The 
plaintiff relied on indorsements of payments, within the period fixed by statute. 
Held, that the mere indorsements were not evidence of payments, there being no 
presumption that they were made when they were dated. — Miller v. Dawson 
26 Iowa, 186. : 

4. In an action against several defendants on a joint contract, a judgment 
may be recovered against one or more, though the Statute of Limitations has 
barred the action against the others. — Town v. Washburn, 14 Minn. 268. 

5. ‘*Lagree to settle this bill with E.,” written at the foot of the bill, and 
signed by the debtor, is not sufficient to take the debt out of the Statute of Limi- 
tations. — McClelland’s Executor y. West, 59 Penn. St. 487. 


Live Srocx. —See Rarroap, 1. 


Lorp’s Day. 


A demand for the delivery of property made on Sunday is void, and cannot be 
made valid by consent of the party on whom the demand is made. — Brackett v. 
Edgerton, 14 Minn. 174. 


Mauice. — See Jupicrat 
Maritrme Law.—See Apminary. 
Master anp Servant.— See 2. 


Measure OF DaMaGEs. 


In case of fraud, the rule of damages is, that the wrong-doer must answer for 
those results which must be presumed to have been within his contemplation 
when the fraud was committed. — Crater v. Binninger, 4 Vroom, 513. 
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Law.—See Action, 2; War, 1. 
Act. — See DamaGes, 1. 
Money. — See Lecat TenveEr. 


MortTGAGeE. 


Premises sold under a power of sale in a mortgage were purchased by the 
mortgagee, who brought ejectment against the mortgagor. The defendant con- 
tended that the sale was void. Held, that it was not void, but that it did not bar 
the equity of redemption. — Allen vy. Ranson, 44 Mo. 263. 

See CuatreL MortGaGe; Principat anp AGENT. 

Monicrpat Corporation. — See ConstirutTionaL Law, SratTe, 7; Lint- 
TATIONS, StaTuTE or, 1. 


Murpver.— See Law. 


Nationa Bank. 

1. The plaintiff left certain bonds with a national bank on special deposit. The 
bank failed, and a receiver was appointed. The plaintiff brought an action to 
recover the value of the bonds. Held, that the plaintiff's claim was a ‘‘ debt” 
of the bank, within the meaning of sect. 50 of the act. establishing national 
banks. — Turner v. First National Bank of Keokuk, 26 Iowa, 562. 

2. A county collector assessed the taxes on all the shares in a national bank 
against the bank, and, in default of payment, seized and advertised for sale all 
the shares comprising its capital stock. The bank petitioned for an injunction 
against him. Held, that the taxes should have been assessed against the share- 
holders personally, and not against the bank, but that injunction was not the 
proper remedy. — The First National Bank of Hannibal v. Meredith, 44 Mo. 
500. 


See ConstiruTionaL Law, 5; Tax. 


NEGLIGENCE. 

1, Action against a railroad company. The plaintiff, a passenger in the 
defendants’ car was sitting with his arm protruding from the window, when it was 
struck by a car on another track, and broken. Held, that the plaintiff was in 
law guilty of gross negligence, and that he could not recover unless the injury was 
caused by gross negligence on the part of the defendants. — Louisville & Nashville 
R.R. Co. v. Sickings, 5 Bush, 1. 

2. Action for damages. The defendant left his horses unfastened in a public 
street, where they were frightened and ran. The efforts of the crowd to stop 
them caused them to run into and start another team, also left standing in the 
street. The latter struck and killed plaintiff's horse. Held, that defendant was 
liable, notwithstanding the acts of the crowd contributed to cause the injury. — 
Griggs v. Fleckenstein, 14 Minn. 81. 

3. In an action for injuries occasioned by negligence, the plaintiff must show a 
case clear of contributory negligence on his own part. — Waters v. Wing, 59 
Penn. St. 211. 

4. Contra, In such an action, the plaintiff is not bound to show affirmatively 
that the injury was not occasioned by negligence on his part. If, however, it 
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appears by his own evidence that he was guilty of contributory negligence, it is 
the duty of the court to order a nonsuit.— New Jersey Express Co. v. Nichols, 
4 Vroom, 434. 


See Conrrisutory NeGuiGeNnce; INNKEEPER, 2; RatLroap. 
NEGOTIABLE InstRUMENT. — See Bank; Bitts anp Nores, 2-4; Bona 
Five Purcnase. 

New Trrat.— See Autrerois Acqurr. 
Norice.— See Bona Fine Purcuase; Principa, anp Surety; Suerirr’s 
SALE. 


Nuisance. —See Evipence, 6. 


*OFFICER. 

Action of trespass against a sheriff. The plaintiff hid five hundred dollars 
in a person’s house, and then made a complaint that this person had stolen it, 
A search warrant was issued, and the defendant’s deputy, acting under that 
warrant, took the money. The accused was discharged on examination, but no 
order was made about the money. Held, that these facts were no defence, and 
that the plaintiff must recover. Whether if the money had been returned to the 


accused the plaintiff could have recovered it, gquere.— Norton v. Nye, 56 Me. 
211. 


See Damaces, 1; Jupicran Act; Rewarp; Suerirr’s Sate. 
Orprinance. —See ConstirutTionaL Law, State, 7. 
PaRENT AND Cuitp.— See Contrrinurory NEGLIGENCE. 
Parties. — See Brits anp Nores, 5; Evipence, 2. 
Payment. — See Tax. 


PLEADING. 


In debt on a bond with a condition, if the plaintiff alleges that the bond is 
lost by time or accident, he must set out the substance of the condition in his 
declaration. — Waterman v. Dockray, 56 Me. 52. 

See NEGLIGENCE, 3, 4. 

Possession. — See Fraups, Statute or, 2; Tenancy at WILL. 
Power or SaLte.—See Morteace. 
Pracrice.—See Action, 1; Writ or Error. 


PRESCRIPTION. 

The defendants’ mill-dam, erected in 1796, was repaired in 1831, and rebuilt 
in 1839. In 1841, plaintiff demanded damages for past and future flowage; the 
demand was submitted to referees, who awarded damages for both, and judgment 
on the award was entered in court. On the trial of a complaint for flowage, 
commenced in 1865, the defendants pleaded in bar a prescriptive right to flow 
without paying damages. Held, that judgment on the award divested them of 
any prescriptive right that they might have acquired prior thereto. (Barrows, 
J., dissenting). — Hersey v. Packard, 56 Me. 395. 

See Fisnery. 


Presumption. —See Lumirations, Stature or, 3; 2. 
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PRINCIPAL AND AGENT. 


1. An attorney, acting as the agent of two parties, executed a mortgage as the 
attorney of one for the benefit of the other. Held, that the mortgage was void- 
able at the election of the mortgagor, if he exercised his right within a reasonable 
time. — Greenwood v. Spring, 54 Barb. 375. 

2, C., areal estate broker, sued for his commission on the sale of certain land. 
The land was exchanged for a drug-store, and C. claimed to have acted as agent 
for both parties in the transaction. He had received a commission from the 
owner of the store. eld, that he could not be agent for both seller and- buyer 
at once, and was entitled to a commission from only one. — Lloyd v. Colston, 5 
Bush, 587. 

See Insurance, 1, 2. 

PRINCIPAL AND SURETY. 

Where a surety executes a bond under an agreement with the principal that it 
is only to bind him on certain conditions, if the instrument is delivered to the 
obligee without notice of this agreement, it will bind the surety. — Whitaker v. 
Crutcher, 5 Bush, 621. 

See Brtts anp Nores, 2; Bonn. 


Promissory Note.—See Bris anp Nores. 


Protestant Episcopa, Cnurcu. 
A Protestant Episcopal minister was barred out of his church on Sunday by 


his wardens and vestrymen. Held, that he had a right to enter, and might main- 
tain an action against those who interfered with that right. — Lynd v. Menzies, 4 
Vroom, 162. 


ProximaTEe Cause. —See NEGLIGENCE, 2. 


Pusuic Pouicy. 


1. The owners of tobacco seized by the military authorities made a contract 
with a loyal citizen to procure its rélease. They made an absolute assignment to 
him of the whole in one paper; but by another, made at the same time, it was 
agreed that he should receive one-half in case he succeeded in obtaining it. The 
first paper was intended to be shown to the military authorities. Held, that this 
contract was not illegal, or against public policy. — Rau v. Boyle, 5 Bush, 253. 

2. Action of contract. The plaintiff agreed for a certain compensation to pro- 
cure from the war department the discharge of a drafted man. Held, that the 
contract was void as against public policy. — Bowman vy. Coffroth, 59 Penn. 
St. 19. 

See Conrract, 2; Jupicran Acr; Restrarnt or TRaDeE. 


Pusuic Orricer. —See OFFIcer. 


RarLRoaD. 


1. A statute providing that if a railroad company fails to fence its road against 
live stock at all points where it has a right to fence, it shall be liable for all stock 
killed, does not extend to depot grounds, and, in the absence of negligence, the 
company are not liable for stock killed thereon. — Davis v. Burlington § Missouri 
River R.R. Co., 26 Towa, 549. 
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2. A carpenter, working as such for a railroad company, and carried in the 
company’s cars to and from his work as a part of his contract of hiring, is not in 
the same service with the hands who run the train or repair the track, and the 
company is responsible for injuries to him caused by their negligence (Reap, J., 
dissenting.) —O’ Donnell v. Allegheny Valley R.R. Co., 59 Penn. St. 239. 
See Carrier, 1, 2, 3; DamaGes, 3; NEGLIGENCE, 1. 

REBELLION. —See Action, 2; Execuror AND ADMINISTRATOR; ILLEGAL 
Contract, 1; War. 


RESIDENCE. 


Bill in equity to set aside a sheriff’s sale of property sold to satisfy judgments 
entered on default. The petitioner resided in M——, Iowa, before 1860, and in 
that year went to Texas on a visit. She was prevented from returning by the 
Rebellion; and, in order to become administratrix of a relative’s estate, acquired 
a residence there, with the intention of returning to M when circumstances 
permitted. She did return in 1866. In 1862, suits were brought against her, 
and notice of them left at her residence in M—~. She heard nothing of them 
till 1865, after judgment and sale on execution. eld, that she was a resident 
of Iowa, and that the sale was valid. — Love v. Cherry, 24 Iowa, 204. 


REsTRAINT OF TRADE. 


The lessee of a coal mine bound himself by contract to use all his influence 
with his employés to induce them to trade at A.’s store; not to accept any order 
drawn by them on him in payment for goods purchased of any other person; and 
not to give them orders on any other person. Held, that the contract was void, 
as in restraint of trade (Scorr, J., dissenting.) — Crawford v. Wick, 18 Ohio 
St. 190. 


Revocation. —See 1. 


REwarpD. 


A deputy sheriff on information arrested a man on charge of felony, for whose 
arrest and delivery to the authorities of a neighboring county a reward had been 
offered. Held, that he was entitled to no part of the reward. — Warner v. Grace, 
14 Minn. 487. 
Sate.—See Assumpsit; MortGaGe; Prrvcipat anp AGENT, 2. 


Savinecs Bank. 


Assumpsit. The plaintiff made a deposit in the defendant’s institution, and 
received a book of deposit, containing the by-laws of the institution, which he 
subscribed in token of assent thereto. By these the book of deposit was made 
the evidence of property, and no payment was to be made unless it was presented ; 
while if it was lost or stolen, and no notice given by the owner, the institution 
was not to be responsible for payments made on it when presented. The book 
was stolen, presented, and paid in good faith. Held, that if the disbursing officer, 
using reasonable care and diligence, in good faith, made the payment, the plain- 
tiff could not recover. — Sullivan v. Lewiston Institution of Savings, 56 Me. 507. 
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Seat. 
Colored paper in the form of a seal, attached by mucilage to an instrument, is 
a suflicient sealing. — Turner vy. Field, 44 Mo. 382. 
Seisin. —See Bankruptcy. 


SENTENCE. 

Where a defendant is convicted at one term of several crimes, each punishable 
by imprisonment, it is not error in imposing sentence to make one term of im- 
prisonment begin when another terminates. — Williams v. The State, 18 Ohio 
St. 46. 


SET-OFF. 


To an action on a promissory note brought in the name of an insolvent bank 
by the receivers, the defendant filed in set-off certain notes of the bank, some 
of which he held when the bank failed, and others he had purchased subsequently. 
Held, that the first should be allowed in set-off, but that on the others he must 
seek his remedy with other creditors. — American Bank vy. Wall, 56 Me. 167. 


Suerirr’s 


The law of Georgia requires that before property is sold on execution certain 
notices shall be given. Land was sold by an officer without complying with these 
requirements, and bought in good faith. A bill in equity was filed to set aside 
the sale as illegal. Held, that the neglect of the officer to perform his duty 


might make him liable to the party injured, but would not affect the title of a 
bona fide purchaser. — Solomon vy. Peters, 37 Ga. 251. 
See ResipeNce. 


Suerirr. — See Orricer; Rewarp. 


Surps aND SuHIppinc. —See ADMIRALTY. 


SLAVE. 

Suit to recover for the services of a slave. The defendant hired him for the 
year from 28th December, 1864, to 25th December, 1865. The slave was prac- 
tically freed about the 1st of June, 1865, by the re-establishment of the General 
Government’s authority. Held, that the plaintiff should recover as much as the 
slave’s services were worth while he served as a slave, with interest, and that the 
amount should be estimated in the money of the United States. — Wilkes v. 
Hughes, 37 Ga. 361. 


SpecraL Deposir.—See Nationat Bank. 1. 
STATUTE OF Fraups.—See Fraups, STATUTE OF. 


SratuTe or Liwirations. — See Limirations, STATUTE OF. 


Sray-Law. 
The act of the Georgia legislature, known as the “ stay-law,” is unconstitu- 
tional, as impairing the obligation of contracts. (WALKER, J., dissenting.) — 
Aycock v. Martin, 37 Ga. 124. 
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Srocx.— See ConstirutTionaL Law, 5; Nationat Bank, 2. 
— See Srock. 
Sunpay.—See Lorp’s Day. 
Surety. — See Principat anp Surety. 
Scurvivorsuire or Actions. —See Limirarions, STATUTE OF, 2. 


Tax. 


The payment of an illegal tax assessed upon bank shares for the purpose of 
preventing their seizure and sale by the collector, is not a voluntary payment. — 
Abbott v. Inhabitants of Bangor, 56 Me. 310. 

See ConstiruTionaL Law, 1, 5; Constirutionat Law, Stare, 1, 5; 
Narionat Bank, 2; Terrirory. 


TRLEGRAPH. 

It being made by statute, where the lines of two telegraph companies connect, 
the duty of each to transmit messages received from the other, held, that where 
a message was delivered to one, the gther was liable for damages caused by an 
omission to transmit it over its own line. —Baldwin vy. United States Telegraph 
Co., 54 Barb. 505. 


Tenancy aT WILL. 


A purchaser in possession of lands under a contract to purchase, whether 
written or verbal, is a tenant at will so far, that an action in the nature of waste 


can be maintained against him for destruction done while in such possession. — 
Freeman v. Headley, 4 Vroom, 523. 


TERRITORY. 

The legislature of a territory by a grant exempting certain lands from tax- 
ation will bind the future State. — St. Paul § Pacific R.R. Co. v. Parcher, 14 
Minn. 297. 

Tuerr.—See Bonn. 
Tirte.—See Suerirr’s Sate. 
Tort.—See JURISDICTION. 


TRESPAss. 

An encounter took place in a public street between two opposing parties, and 
shots were exchanged, one of which wounded the plaintiff. He brought suit 
against the persons in one party. Held, that the defendants were liable if the 
shot was fired by either of them, or either of their opponents. — Murphy v. Wilson, 
44 Mo. 313. 

See EvipEnce, 4; Orricer. 


‘Trust. —See ConrepEerate Money, 2; Depication; Executor anp AD- 
MINISTRATOR. 


Unpve Inrivence.—See Wut, 2. 
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Venpor anp Purcnaser. — See Assumpsit; PrincipaL anp AGENT, 2. 
Warver. — See Insurance, 1, 2. 


War. 


1. Action to recover the value of a mule taken by defendant. The plaintiff 
was an officer in the United States service. The defendant, a soldier in the 
rebel army, was one of a detachment sent into Kentucky to recruit soldiers and 
mount them, and took the mule for that purpose. Held, that defendant was 
liable, but with permission to amend his answer, and set up any statute of the 
Confederate government, authorizing such a seizure, in justification. — Ferguson 
y. Loar, 5 Bush, 689. Y 

2. Action on three promissory notes. The plaintiff resided in Pennsylvania, 
the defendant in Georgia, during the Rebellion. Judgment was confessed for the 
principal debts. Held, that interest did not run on the notes during the war. — 
Mayer v. Reed, 37 Ga. 482. 

3. Whether interest should run on a promissory note during the Rebellion, 
where the maker resided in the North, and the holder in the South, guere. By 
Dutton, C.J., and Wrieut, J., that it should. By Core and Beck, JJ., that 
it should not. — Griffith v. Lovell, 26 Iowa, 226. 

See Action, 2; SLAVE. 


Warp. — See Guarpian anp Warp. 


Warranty. — See Brits anp Nores, 3; Eviction. 


WaAsTE. 
An action on the case in the nature of waste will lie against a tenant for years 
for permissive waste. — Moore ads. Townshend, 4 Vroom, 284. 
See Tenancy aT WILL. 
Wnrarr. — See DamaGes, 2. 


Wit. 

1. The birth of a child to a testator after the making of the will, and before 
the testator’s death, will operate as an implied revocation of the will. — McCullum 
v. McKenzie, 26 Towa, 510. 

2. A ward, three days after reaching his majority, made a will in favor of his 
guardian. He was then in his guardian's house, had lived with him from early 
childhood, and had implicit confidence in him. The will was contested on the 
ground of undue influence. Held, that it was presumptively invalid, and that 
the burden was on those who claimed under it. — Garvin's Adm’r v. Williams, 
44 Mo. 465. 

Witness. — See Evipence, 2. 


Worps. 
‘* Alien enemy.” —See CONFISCATION. 
Contingent demand.” —See Bankruptcy. 
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** Debt.” —See Nationat Bank, 1. 
Grant, bargain, and sell.” —See Bankruptcy. 
Settle.’ —See Limirations, or, 5. 


Warir or Error. 
A writ of error will lie from a judgment of nonsuit in all cases where the 
plaintiff, at the trial, prays a bill of exceptions from the ruling of the judge 
directing such nonsuit. — Voorhees v. Woodhull’s Ex'rs, 4 Vroom, 482. 
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BOOK NOTICES. 


A Treatise on Facts as Subjects of Inquiry bya Jury. By James Ram, of the 
Inner Temple. First American Edition. By Joux Townsuenp. New York: 
* Baker, Voorhis, & Company. 1870. 


A Law book can rarely, if ever, be termed entertaining. Sometimes it may 
be called interesting, but then only so to members of the profession. But here 
we have a treatise both entertaining and interesting, which may be read with 
pleasure as well by laymen as by lawyers. The author has ventured upon a new 
and untried sea. The large majority of causes brought before courts of justice 
present to them mingled questions of law and fact. Our shelves groan with dis- 
sertations upon law; but we commit the facts to twelve men taken at hap-hazard 
from the community, with such comments upon them as may in each case seem 
appropriate to the presiding justice. Nay, more, in some States, a strenuous 
effort is made to prevent, or abbreviate, these comments; to reduce them to the 
baldest phrases, so that the twelve may hold complete and undivided sway in 
their province. Here, however, is an attempt to inquire into the effect produced 
by facts, as testified to by witnesses, upon the minds of those whose duty it is to 
draw conclusions from them. Their legal import and effect is not considered. 
It is as if a cause has been submitted to a jury with instructions that it is a pure 
question of fact, to which no strictly legal considerations apply. This, one would 
say, Opens an enormous field. Our common law is a law of precedents. There, 
at least, there is a starting-point for a law writer. But facts are as uncertain and 
shifting as clouds in the heavens. There is no beginning and no ending. Yet, 
in spite of these difficulties, Mr. Ram proceeds with considerable skill to discuss 
perception, impression, memory, recognition, under various conditions and with 
their various limitations; and to note how these powers are usually found in 
greater or less strength in the testimony of witnesses, under more or less favora- 
ble cireumstances. He discusses the facts most common in evidence, such as 
length of time, speed, and distance; he treats of character, falsehood, and self- 
conviction. Then follow chapters upon suspicion, probability, and the various 
degrees of credit to be attached to witnesses. He concludes with some very sensi- 
ble remarks upon witnesses under examination, the duties and responsibilities 
of advocacy, and the correct method of drawing conclusions from facts. An 
appendix to the American edition contains David Paul Brown's Golden Rules for 
the Examination of a Witness; Cox’s Practical Advice for Conducting the Ex- 
amination of a Witness; and Whewell’s Essay on Theory and Facts. 

It will at once be seen that such a work as this cannot be exhaustive. The: 
most it can do is to throw out a certain number of suggestions which have been 
brought home to a lawyer in his practice, or have come under his observation, or 
occur to him from his reading, that may be useful to others under similar cireum- 
stances. As a book of reference, it can have little or no value. Yet its perusal,. 
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while it cannot but be sufficiently agreeable, may indirectly be of service to the 
practising lawyer. 

The entertaining character of the book proceeds from the vast number of 
illustrations which the author brings to bear to enforce his criticisms upon facts, 
There is scarcely an observation made which the writer does not accompany by 
an instance or an example, as we used to say in Latin grammar. And he draws, 
not merely upon the regions of fact, the various reported trials, lives of distin 
guished lawyers, and from books of history, biography, and anecdote, but upon 
the realms of fiction with even greater profuseness. He appeals to Shakespeare, 
Cervantes, Dryden, Byron, Ovid, Phdrus, Juvenal, and a host of others, to illus. 
trate human passions or infirmities. Next to the universal Shakespeare, his 
especial favorite is Sir Walter Scott. And, from that close observer of human 
nature, he cites characters and events as from a book of facts. Indeed, there 
are not wanting men of the present generation to whose boyhood the creations 
of the Wizard of the North were breathing creatures. Perhaps the author is 
one of them. But we are not wont to meet our old friends, Quentin Durward, 
Brian de Bois Guilbert, or William of Deloraine, within the precincts of law calf. 
However, in this book we keep company, not simply with the learned sages of 
the law, Sir Edward Coke or Sir William Blackstone, but with Sir John Falstaff, 
Knight, with Macbeth, Sancho Panza, the Corsair, Hamlet, the Vicar of Wake- 
field, and a host of these worthies of the brain. At the end, we must confess, 
that, however agreeable the society, the fatal passion of quotation has rather got 
the better of our author. It is not merely that his page looks like. that of a fash- 
ionable authoress, two-thirds of poetry to one of prose, but that the prose has 
not infrequently the appearance of being made to lug in the quotation, and dis- 


play the variety of the author’s reading. For instance, in the chapter upon a 
witness under examination, he says, — 

‘*A person asked where he has been, will reply by saying what he was doing; 
leaving the place to be gathered, as it often may, from the employment. 


‘Where hast thou been, sister ? 
Killing swine.’! 


Or, asked who he is, will reply where he comes from, — 
‘Who knocks so loud, and knocks so late ? 
From Branksome I.’ 2 
Or, asked if he saw a person, will indirectly tell you he did, — 
‘Saw you my master ? 
But now he parted hence, to embark for Milan.’ $ 
Or, asked where a person is, will indirectly tell you by another question, — 
‘Where is the master, boatswain ? 
Do you not hear him ?’ 4 
Or, being asked what was said, will first tell you what he saw, — 


Capt. Absolute. ‘And what did he say, on hearing I was at Bath? 
Fag. ‘Sir, in my life, I never saw an elderly gentleman so astonished.’ 5 


1 Macbeth. 2 Lay of the Last Minstrel. 8 Two Gentlemen of Verona. 
4 The Tempest. 5 The Rivals. 
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At first his answer is indecisive, but on pressure it is positive, — 
Gloster. ‘You know the character to be your brother’s ? 


Edmund. ‘If the matter were good, my lord, I durst swear it were his: but in 
respect of that, I would fain think it were not. 

Gloster. ‘It is his. 

Edmund. ‘It is his hand, my lord.’ ”! 


To all this display of reading it might have been added: A witness, though 
ready with answers upon immaterial subjects, when pressed to the point most in 
issue, often fails in recollection, — 

“Who comes here? <A grenadier. 
What do you want? A pot of beer. 
Where’s your money? I forgot.” ? 


It will be remarked that upon the minor matters the witness answers with mili- 
tary terseness and directness, but that when he comes to the most important point 
in issue — the hard cash —he falters. Then follows the line, — 
“Get you gone, you drunken sot!” 

a style of ejaculation, we may observe, on the part of the interrogator, not unu- 
sual, perhaps, in State Trials under the Stuarts ; as, for instance, in the language 
of Sir Edward Coke to Sir Walter Raleigh, but totally inadmissible, as we con- 
ceive, in modern practice. 

On the whole, we think that the lawyer who takes up the book will hardly lay 
it down until he has finished it, and that if it is introduced as a text-book in the 
law schools, it will surpass even Kent in popularity. 


Analysis of American Law. By Tuomas W. Powe t. Philadelphia: Lippin- 
cott. 1870. 


Brrore examining this book, the only thing we had ever heard of it was that 
it had been sent by one of our prominent daily journals to an accomplished critic, 
who, instead of reviewing it, returned a message to the effect that it was not 
worth noticing. On hearing this (such is the brutality of the critical temperament), 
we were at first inclined to make the same disposition of the treatise, when an 
additional fact came to our knowledge which seemed to throw an entirely new 
light upon the matter. It appeared that the critic, notwithstanding his decision, 
had retained the book. Thinking that this treatment indicated in his mind a 
belief that Powell's American Law must have some value, we determined to 
discover, if possible, what it might be. After much patient investigation, we are 
obliged to confess our failure. We have found it neither well arranged, nor 
accurate, nor intelligible, and are forced to the conclusion that the critic, to 
whom we have alluded, made a fatal mistake. He should not alone have stated 
his opinion of the volume. He should have returned it. 

On the first page of the book we find it stated that ‘* Ignorantia leges non 
excusat is an old maxim, more truly now in force than ever.” It may be so, but 
we can assure Mr. Powell that we never met with it. Perhaps the author 
had in his mind the maxim, Ignorantia grammatice non nocet, or, as he puts it 
on page 26, ‘* In modern times a knowledge of the Latin and French languages, 
however imperfect, is sufficient.” 


1 King Lear. 2 Mother Goose. 
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On page 49, we find the following definition of municipal law: “ Civil or 
municipal law is a rule of civil conduct, instituted by the legislative authority for 
the government of the people, or which the people have instituted for themselves 
by a general consent. As a rule of conduct, its object is to direct and command 
what is right, and to prohibit and prevent what is wrong. One of the principal 
divisions of the law is, therefore, into right and wrong.” Now we will not make 
any criticisms upon the character of this definition, further than to say that as for 
a distinction between right law and wrong law, it does not exist; and as to law 
being instituted by general consent, students are more apt to be deceived by 
such highly wrought metaphors than to be enlightened. Still, as the general 
consent of text-writers has sanctioned such expressions, we will not make theoretic 
objections. For a similar reason we have, perhaps, no right to demand that Mr, 
Powell shall stand by his own definition. So when we find on page 41 another, 
in the course of which the author sets down local usages of trade as one of the 
sources of municipal law, we cheerfully admit that this may be true in a certain 
sense, although for the student it would be either untrue or unintelligible. And 
when the author continues, ‘‘ Another source of the law is the decisions and 
practice of the courts which also partake of the nature of law adopted by com- 
mon consent,” although we have an acute feeling of sympathy for the future 
student, still we concede that confusion has been so long established by the 
highest authorities as the principal canon in legal definition, that we have no 
right to object to Mr. Powell’s putting his shoulder manfully to the wheel, and 
giving what aid he can to make ; 


“ that darker 
Which was dark enough before.” 


But when we find that in the chapter on ‘‘ Title by Succession,” the term 
domicile is frequently used, without the slightest explanation of its meaning, we 
cannot avoid unchristian feelings about the author. And when we see it stated 
(Preface, p. vi.) that the common law is the same in all the States, and when 
the student is advised (pp. vii. and x.) to read Parsons’s Law for Business Men, — 
a book which the author himself never thought of recommending to any but the 
laity, — we cease to feel any remorse for those emotions. 

In the chapter above cited (ch. viii. p. 245, § 8), the following statement is 
made of the doctrine as to latent and patent ambiguities: ‘‘ In the interpre- 
tation and construction of wills, as in cases of all other written instruments, parol 
testimony is inadmissible to alter or vary its terms, or to explain a patent am- 
biguity. The will must speak for itself. But where there is a latent ambiguity, 
arising dehors the will, as to person or subject-matter meant to be described, 
or to rebut a resulting trust, parol testimony is admitted only in these two cases; 
i.e., latent ambiguity, or resulting trust. In these cases, where the difficulty arises 
outside the will, aliunde, as where two persons claim the same bequests by the 
same name, or where there are two or more things answering the description of 
the bequest, or any such difficulty which does not appear in the will itself, but 
arises from testimony or circumstances outside the will, parol evidence may be 
admitted to prove facts and circumstances, to show which of the conflicting 
things was the true intention of the testator. But any mistake or omission in 
the draft of the will, or difficulties apparent on the face of the will, can only be 
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corrected by the intention of the testator as drawn from the will itself, aided by 
a knowledge of the surrounding circumstances.” A toothsome morsel, truly, 
for the legal neophyte. 

On the whole, the student will find the Comic Blackstone a more instructive 
compendium of the’law. 


The Bible in the Public Schools, Arguments in the case of John D. Minor et al. 
v. The Board of Education of the City of Cincinnati et al. Superior Court of 
Cincinnati. With the Opinions and Decisions of the Court. Cincinnati: Robert 
Clarke & Co. 1870. 


Tue facts in this important case are very simple. The plaintiffs, suing, as 
citizens and tax-payers of Cincinnati, ‘‘on their own behalf and on behalf of 
many others,” allege in their petition that the Cincinnati Board of Education, at 
a regular meeting, passed the following resolutions : — 

‘* Resolved, That religious instruction, and the reading of religious books, 
including the Holy Bible, are prohibited in the Common Schools of Cincinnati, 
it being the true object and intent of this rule to allow the children of the parents 
of all sects and opinions, in matters of faith and worship, to enjoy alike the 
benefit of the common school fund. 

** Resolved, That so much of the regulations on the course of study and text- 
books in the Intermediate and District Schools (page 213, Annual Report) as 
reads as follows: ‘The opening exercises in every department shall commence 
by reading a portion of the Bible by or under the direction of the teacher, and 
appropriate singing by the pupils,’ be repealed.” 

The plaintiffs pray for an injunction restraining the enforcement of these 
resolutions, on the ground that they are illegal and unconstitutional. The plead- 
ings admit the passage of the resolutions, and the case therefore turned upon 
the authority of the board to pass them. 

It is impossible to state in any concise form the arguments on the one side 
and the other. They took such a very wide range, — now carrying the court to 
the consideration of the doctrines held by that great author of the common 
school system, Pythagoras, now touching for a moment upon the latest com- 
mentators on Job, now winging their exalted flight through the pages of Mill 
on Liberty, and anon hovering for a delicious moment over the contents of 
““McGuffey’s Readers,” and ‘* Lecky’s Rationalism,” —that we must refer the 
reader, who would be at once exact and sympathetic, to the volume itself. It is 
enough to say here, that the case seems to have been fully argued, and that only 
part of the argument is of general interest. It was maintained by the plaintiffs 
that religious instruction was an essential element in the Ohio common school 
system under the constitution and laws of the State, relying greatly on the con- 
cluding sentence of the seventh section of the Bill of Rights: ‘‘ Religion, morality, 
and knowledge being essentially necessary to good government and the happiness 
of mankind, schools and the means of instruction shall for ever be encouraged 
by legislative provisions, not inconsistent with the rights of conscience.” The 
plaintiffs contended that, according to the ordinary rules of interpretation, the 
words ‘* schools” and ‘‘ the means of instruction” were to be construed according 
to custom, and that long-established custom, dating far beyond the Bill of 
Rights, had made religious instruction a necessary part of every school system 
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in the State. Again, it was argued that the legislature of the State, in a series 
of enactments upon the subject of education, declared the purpose to be the 
promotion of ‘* piety,” * religion,” ‘‘ morality,” and ‘* knowledge,” thus indi- 
cating the general policy of the State. This same general policy was also illus- 
trated by the laws relating to apprenticeship, providing that the apprentice 
should, at the énd of his term of service, be furnished with “a new Bible,” by 
the law exempting from taxation ‘‘ all public school-houses and houses used 
exclusively for public worship,” by the Sunday laws, the law against profane 
swearing, a section of the Penitentiary Act requiring the appointment of a chap- 
lain, and other similar enactments, all showing, according to the argument of the 
plaintiffs, that the ‘‘ religion of the Bible is the only religion known to the con- 
stitution and laws of the State of Ohio, and instruction in its elementary truths” 
is an essential part of its school system. The plaintiffs also relied upon that 
class of cases in which it has been said that the Christian religion is a part of the 
common law of various States. Vidal vy. Girard’s Ex’rs, 2 How. 127, 198. It was 
urged, moreover, that as the money for the support of the schools was raised by 
taxation of the whole people, and one of the objects of the schools was peace 
and good order, the whole people had the right to demand that instruction 
should be given which should fit the youth of the State to be peaceful, orderly, 
and useful citizens, and that instruction in the Bible was indispensable to this 
end. 

The plaintiffs further denied that the Board of Education had any discretionary 
power, arguing that if they had power to prohibit religious instruction, they 
had absolute power, and they might, by any arbitrary order, as by prohibiting all 
instruction except in Sanscrit, defy the power of the courts, and break up the 
common school system altogether. Another answer to the plea of discretion 
was that though the board might be vested with such discretionary power, yet 
if in the exercise of it they stated reasons which were clearly erroneous, the 
courts would interfere. Story’s Eq. Jur. § 955 a. 

The defendants claimed that the resolutions were within the discretionary power 
of the board, and that whether this was so or not, religious instruction in the 
schools was illegal, as violating that provision of the Constitution which prohibits 
any interference with the rights of conscience, and also the provision that no 
religious sects shall have any control of the school fund. As to the argument 
of the plaintiffs, that Christianity was recognized by the State, it was replied 
that this doctrine was so broad, that, if once admitted, there was no stopping 
short of the further admission that there existed in the State of Ohio an estab- 
lished church, from which conclusion the most alarming consequences would flow ; 
that if the case at bar was decided in favor of the plaintiffs, the decision would 
amount to the establishment of a religious tribunal, whose duty it would be to 
formulate from time to time a school ritual, obligatory upon all the tax-payers 
of the State. ‘‘If religious instruction may be given in the schools, and this 
court may enforce the duty by the process of injunction, then surely it cannot be 
denied that by the same means you may provide that such instruction be correct. 
Surely, then, if the children may be taught that he only who ‘ believeth and is 
baptized shall be saved,’ your Honors must, at the instance of my Baptist 
brother, who is to follow me, define the meaning of the original Greek, and 
restrain the teacher from reading its English translation, except in the words 
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‘ plunge into,’ or ‘immerse ;’ or, at the instance of Brother King, enforce as 
true the regenerative effect of sprinkling. Your Honors will next, on the motion 
of a Universalist plaintiff, investigate the meaning of Gehenna and Hades, and 
determine whether they were places of post-mortal retribution. Your Honors 
will resolve the problems of free grace and limited atonement, will decide the 
points left unsettled by the trial of Dr. Beecher, will trace and establish the value 
of apostolic succession, and Archbishop Parker's consecration. . . . Unerring 
certainty is what our children are entitled to, and what, according to this theory, 
you can and must furnish. The authorities are bound to teach religion suflicient 
for salvation, or none at all; and what excuse to such will it be to say in the 
great day, ‘ We gave them a daily reading of Scripture, and occasional passages 
of the Bible in MceGuffey’s Readers ?’” (George Hoadly, arguendo.) 

The defendants argued that the reading of the Bible in the public schools 
necessarily infringed the rights of conscience, because to all, except Protestants, 
such reading was a sacrilege; to the Catholics, because it was read by a layman, 
without note or comment; to the Jews, because the Christian religion was itself 
a sacrilege; and similar arguments would apply to other creeds. As to the 
argument of the plaintiffs, that religious instruction was necessary to make good 
citizens, it was replied that physical instruction was also necessary to that énd; 
and yet physical instruction was not provided for by the board. Now if the 
board went further, and prohibited gymnastics, could tax-payers apply for an 
injunction? The argument that Christianity was a part of the common law of 
Ohio was answered by saying that this was not so in any sense that would entitle 
the court to take notice of it, except so far as they should find it already established 
as a component part of the law. Bloom v. Richards, 2 Ohio St. 387; Mec(Gatrick 
v. Wason, 4 Ohio St. 566, cases which, according to the argument of the defend- 
ants, establish the proposition that the legislature possesses no power to enforce 
the performance of religious duties as religious duties. 

A majority of the court (Hagans and Storer, JJ.) held that the resolutions 
of the Board of Education were unconstitutional and void, as conflicting with 
the seventh section of the Bill of Rights, and an abuse of the powers of the 
board, and therefore granted a perpetual injunction. Judge Taji dissented, 
holding that the Constitution did not require any religious instruction in the 
common schools; that the legislature had never required any; that the Board 
of Education had been invested by the legislature with full powers in the prem- 
ises; and that the board, in passing the resolutions in the case, had discharged a 
duty (assuming it to be a fact that there was a conscientious opposition to the 
practice abolished) enjoined upon it by the Constitution. 

Mr. Justice Hagans held, (1) that the court had power to grant the relief 
prayed for, but he does not state his reasons for so holding in detail; (2) that 
the issue presented by the case, whether religious instruction could be prohibited 
by the school board, must be decided in favor of the plaintiffs, on the authority 
of the seventh section of the Bill of Rights; that with the ultimate consequences 
of the decision the court had nothing to do, and was not called upon to dettrmine 
what ‘‘ religion, morality, and knowledge” is intended by the Constitution. Mr. 
Justice Storer’s opinion was mainly occupied with a defence of the Bible against 
the attacks of the infidel. In the course of it, he said, ‘‘Can it then be said 
that what the prophets of the Old Testament foretold of Nineveh and Babylon, 
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when the excavations of Layard and Botta, and the researches of Rawlinson, 
have confirmed the prediction, may not be perused by the children as a part of 
their education in the history and geography of the world? When Volney's 
travels in Syria, which describe the destruction of Tyre and Sidon, are not pro- 
hibited by the Board of Education, is it just to exclude what the sacred volume 
asserted would be their fate a thousand years before their destruction? There is 
to be no censorship over the Latin and Greek classics, or German and French 
literature, however exceptionable may be the production ; the crusade is against 
the Bible only, the first printed volume after types were invented, and which, 
since 1450, has been regarded by millions as the word of God, —a book which, 
from its first publication in Latin, has been translated, and is now circulated in 
more than two hundred languages; a volume recognized by every civilized gov- 
ernment as sacred, and which has ever retained, and we trust will ever retain, 
as contradistinguished from all other books the name it bears, —THE Brste.” 

This case, however, seems to -have been argued and decided in a much 
more professional manner than might have been inferred from the newspaper 
reports published at the time. We have endeavored to give an abstract of the 
points of general interest, — points which would be argued in a similar manner 
in all the States of the Union, and to omit all consideration of local law. The 
case has been appealed, we believe, and the decision of a Cincinnati court will 
hardly settle the main question in any one’s mind. The importance of the sub- 
ject must be our justification for this extended notice. The case is probably the 
forerunner of a long series of important decisions which are to establish on a 
lasting foundation the educational policy of the United States. It is a noticeable 
fact in Minor v. The Board of Education, that only one authority seems to have 
been found which came near the question at issue. That was Donahoe v. Richards, 
38 Me. 379, which was an action brought by a scholar against the School Committee 
for expulsion from the town school because she had refused to read King James's 
version of the Bible. In the course of the opinion, Appleton, J., says, ‘* The 
legislature establishes general rules for the guidance of its citizens. It does not 
necessarily follow that they are unconstitutional, or that a citizen is to be legally 
absolved from obedience because they may conflict with his conscientious views 
of religious duty or right. To allow this, would be to subordinate the State to 
the individual conscience. A law is not unconstitutional because it may prohibit 
what a citizen may conscientiously think right, or require what he may conscien- 
tiously think wrong.” 


The History of the Law of Tenures of Land in England and Ireland. With 
particular reference to Inheritable Tenancy ; Leasehold Tenure; Tenancy at 
Will; and Tenant Right. By W. F. Frvtason, Esq. London: Stevens & 
Haynes. 1870. 


Tr is equally hard to say either that this is a work of some originality, or that 
it is not. One who is already versed in the law will probably find suggestions in 
the earlier chapters for which he will be grateful. The law of fixtures, of way- 
going crops, and the like, the doctrines of tenure, the Statutes of Quia Emptores 
and of Frauds, are seen in these pages more nearly in their practical bearing on 
life than they are in the abstract and logical form of the text-books. Perhaps 
it is this fact, as much as the more enlightened and comprehensive views of modern 
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criticism, that make the author’s notes to Reeves’s history better reading than the 
text. We are inclined to say that this book is worth looking over. On the other 
hand, there is something in Mr. Finlason’s writing that excites distrust. He seems 
to work too much in a hurry. We are assured that he is learned, and believe it, 
from a certain ease with which he moves in dark places. Yet in his notes to 
Reeves he seems to rely too much on the Mirror, even if he is right against 
Palgrave and the rest of the world in thinking it not apocryphal. This book, 
again, does not seem to be thought out. One reads each chapter with a general 
sense of learning something, but at the end finds no clear idea remaining de- 
tached in memory. We must add, that one cannot feel entire confidence in an 
author who allows such shamefully slovenly work as the printing of the notes to 
Reeves and his Martial Law to be published under his name. The former are 
fuller of gross misprints than any book we ever laid eyes on. It is fair to say, 
however, that, with different publishers, this volume is better in that way. 


Superstition and Force. Essays on the Wager of Law; the Wager of Battle ; 
the Ordeal; Torture. By Henry C. Lea. Second Edition, revised. Phila- 
delphia: Henry C. Lea. 1870. 


Tux favorable reception accorded to Mr. Lea’s book at its first appearance is 
ample justification for this second edition, to which important additions have been 
made. Though not strictly a law-book, it contains much curious information on 
matters which form integral parts of the history of jurisprudence. Not the least 
merit of the book is its impartial tone, but we would suggest whether a little 
more liveliness might not be imparted to the narrative, without impairing its hon- 
esty and truthfulness. 


A Popular and Practical Introduction to Law Studies. By Samur, Warren. 
* Edited with alterations and additions. By Isaac Grant Toompson. Albany : 
John D. Parsons, Jr. 1870. 


Mr. Samvet WarrEN is perhaps best known as the author of the novel ‘* Ten 
Thousand a Year,” a story which was at one time, and, we dare say, still is very 
popular; but which is, perhaps, most likely to be had in remembrance from the 
fact that Aubrey, the hero of the book, was Thackeray’s ‘‘ favorite snob.” 

Mr. Warren was also the author of several books of a legal, or quasi legal, 
character; and, among them, of the work which now lies before us. The later 
English editions of the book are swollen by the insertion of general treatises in 
law and jurisprudence, of no great merit, and foreign to the general design of 
the book; and the American editor has, in our judgment, done wisely in exclud- 
ing them from the present volume. The book has reached us at a time too late 
to give it the extended notice we could wish, and which its merits and the impor- 
tance of the subject which it treats deserve. For the book has undeniable merits, 
though these lie rather in its general tone than in its practical value as a guide to 
reading and study. The whole subject of education, and especially of legal edu- 
cation, is in such an empirical and tentative condition, and the needs of a lawyer 
in one community differ so much from those of one in another, that though gen- 
eral advice may be given which is applicable to all, it is impossible to go into 
details which can be followed with profit in different circumstances and conditions 
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from those in which the author has written. Thus the particular books and course 
of reading which Mr. Warren recommends are in great measure inapplicable in 
this country, and we must say that the American editor has shown but doubtful 
judgment in the works which he recommends as substitutes; too many of them, 
however convenient to the older lawyer, would tend to form a slipshod rather 
than an accurate habit of mind in a student. It is, as we have said, the gen- 
eral spirit which gives this book its value, and this is particularly likely to be of 
use to those who enter upon the study of the law, as so many do in this country, 
without the advantage of a previous liberal education. 

We must not fail to remark on the exceedingly attractive shape in which the 
book is presented by the publishers to thé profession. 


Ohio Criminal Law and Forms: comprising generally, the Statutes of Ohio, 
defining Crimes and Offences, and in connection therewith, Forms and Prece- 
dents for Indictments, Informations, and Affidavits, adapted to nearly all the 
crimes and offences known to the Laws of Ohio; also the Ohio Decisjons, and 
the more important common-law rules applicable in Criminal Cases ; with other 
Forms for Writs, Journal Entries, &c., for use in all the Courts of Ohio, and 
a Treatise upon the Powers and Duties of Justices, Mayors, Marshals, and 
Constables in Criminal Cases. Third Edition enlarged and revised to conform 
to the New Code of Criminal Procedure, and other late Laws and Decisions. 
By Marvex Warren. Cincinnati: Robert Clarke & Company. 1870. 


Tus is nominally the third, but really the second, edition of Mr. Warren's 
book: the second edition, which was published in 1857, being substantially the 
same as the first, which aypeared only the year before. 

The book contains the general common-law principles applicable to criminal 
matters, and also the statutory provisions which govern them in Ohio. The most 
valuable parts of the volume appear to be the various forms of indictments, infor- 
mations, &c., which accompany each chapter. The more important and compli- 
cated of these have been copied from forms actually employed, and which in many 
cases have been passed upon by the courts. 

Neither the printing, the paper, nor the binding of this book are at all up to 
what some other publications of Messrs. Clarke & Company have led us to expect. 


Land Laws: Regulations and Decisions. Being a continuation of Acts of Con- 
gress respecting the Sale and Disposition of Public Lands; and embracing 
Land Laws passed since the publication of Vol. I. From December, 1859, to 
January 1, 1870; together with selected Decisions of the Interior Department, 
and Regulations and Rulings of the General Land Office. By W. W. Lester, 
Philadelphia: Kay & Brother, 1870. 


Tue first volume of Lester’s Land Laws was published ten years ago, and 
contained the acts of Congress then passed affecting the subject; this continua- 
tion of the original works comprises the statutes passed from that time to the 
present day. They are considerably more than two hundred in number. To 
those who are interested in the matter, it must be a great convenience, as well as 
no little saving of expense, to have the Land Laws collected out of the cum- 
bersome volumes of the Statutes at Large into this convenient shape. Afterwards 
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follow a collection of Circulars and Decisions made by the General Land Office, 
or by other departments of the Government, on questions affecting the national 
domain. It would seem, from the number and variety of these cirgulars, opinions, 
and letters of instruction, that there is a lack of system in the management of 
affairs at Washington, and that the preparation of an authorized code comprising 
both statutes and regulations affecting the public lands is a matter well deserving 
the attention of the General Government. Till the preparation of some such 
work, the two volumes of Mr. Lester will be found a useful manual to any lawyer 
who has to teach his unaccustomed feet, to walk in the thorny paths of the United 
States Land Laws. 


The Acts and Resolves, Public and Private, of the Province of the Massachusetts Bay: 
to which are prefixed the Charters of the Province, with Historical and Ex- 
planatory Notes. Volume I. (1692-1714) roy. 8vo. Boston, 1869. 


Tue publication of the provincial statutes at large, has long been urged by 
the legal profession upon the Massachusetts legislature, as not only a desirable, 
but a necessary, undertaking. After much delay and wearisome excuses, a resolve 
was passed, in 1865, providing for the appointment of three commissioners ‘ to 
prepare for publication a complete copy of the statutes and laws of the Province 
and State of Massachusetts Bay from the time of the province charter to the 
adoption of the constitution of the Commonwealth.” Under this resolve, the 
Hon. John H. Clifford, of New Bedford, formerly Attorney General and Gov- 
ernor of the Commonwealth, Ellis Ames, Esq., of Canton, and Abner Cheney 
Goodell, Esq., of Salem, were appointed ; and their labors ended with the gather- 
ing and arranging of nine volumes of public acts, from June 8, 1692, to June 17, 
1774, and a volume of tax acts from 1726 to Oct. 4, 1780, both inclusive, besides 
five manuscript volumes of extracts from the records of the General Court and 
the Governor and Council. Under a resolve passed in 1867, Messrs. Ames and 
Goodell were appointed commissioners to print the present handsome volume. 

These gentlemen are well known in Massachusetts as accomplished antiquaries, 
with a knowledge of the early history of the Commonwealth singularly accurate 
and minute. Besides this, Mr. Ames’s collection of our early laws was unequalled, 
and forms the basis of the present publication; while his acquaintance with our 
legislative history is such as no other man has ever pretended to, and has long 
made him the great authority with courts and legislature in respect of every thing 
relating to them. The eminent fitness of these gentlemen for their task is there- 
fore unquestionable, and the result of their labor is in every way worthy of their 
reputation. 

By comparing this volume with one of the Massachusetts Colony Records, the 
professional reader will rejoice that the blunder made with respect to the publi- 
cation of those volumes, of appointing as editor one who, however learned he 
might have been in Massachusetts history, was unfitted for his task simply by not 
having received a legal education, was not repeated in the selection of com- 
missioners to prepare the provincial acts for publication. Mr. Ames is a 
distinguished member of the bar, and although Mr. Goodell has left the active 
practice of his profession for more agreeable pursuits, he had received the legal 
training which is essential to success in such a task. Their joint work is saved 
from errors, which, in the hands of laymen, would of necessity have crept into it. 


. 
) 


756 BOOK NOTICES. 
W. Noel Sainsbury, Esq., of the English State Paper office, has given assistance, 
which the editors acknowledge in their learned and valuable preface. 

The editors have adopted the year of the Christian era as the better way 
of naming and citing these statutes, instead of the old method of the year of the 
sovereign’s reign. Perhaps this is more consonant with American usage, although 
natural conservatism inclines us to an adherence to the former system, and we do 
not see that the difliculties, of which the editors speak, were by any means in- 
superable. ‘They have been entirely and easily overcome in England. But, 
leaving this to their sound judgment, we regret that it did not occur to them to 
put, nevertheless, the year of the sovereign’s reign in which each act was enacted 
at the top of the page, as well as the year of our era. This would have facilitated 
reference to this edition for acts found cited in the reports and elsewhere in the 
former manner. In the English Statutes at Large, both dates are inserted, 
although the statutes are always cited by the year of the reign. One other 
omission we have noticed, and that is that where a statute was explained by a 
subsequent resolve there is no reference to it, such as is usually inserted in the 
** Ancient Charters and Laws ” published many years ago. 

This noble work will be completed in nine volumes, published with the assist- 
ance of the legislature, at such a price as will bring it within the reach of most 
members of the bar in Massachusetts. Its legal importance alone will fully 
justify the outlay of money which has been required. This is especially true in 
the light which the early statutes throw upon the often troublesome question of 
the constitutional powers of the legislature. All written constitutions must of 
necessity be composed of brief, sweeping clauses, often extremely vague, and 
constantly applying to classes of powers where powers themselves are named. 
No one can read the constitutional decisions in the hundred volumes of Massa- 
chusetts Reports without being struck with the great aid, which the court has 
derived from the early statutes in discovering the meaning of the framers of the 
constitution, and in thus putting a broad, liberal construction on the powers of 
legislation given to the General Court, where, without the historical assistance 
thus obtained, a narrow construction might have been placed on constitutional 
phrases, which would have done much mischief in preventing that untrammelled 
exercise of the powers of remedial legislation which is so essential to the happi- 
ness of the subject, and so difficult to get under any written constitution. 

The size adopted for these volumes is that of the large edition of the General 
Statutes of 1860. We think that the size of almost all our American statutes is 
too large and clumsy. It is so with the United States Statutes at Large; and, 
while we are speaking on this subject, we may also add a protest against the 
detestably awkward, badly printed volumes, which contain our Congressional 
debates. 


A Report of the case of the Queen v. Gurney and others, with an introduction 
containing a history of the case, and an examination of the cases at law and 
equity applicable to it; or, illustrating the doctrine of commercial fraud. By 
W. F. Frxtason, Esq., Barrister-at-Law. London: Stevens & Haynes, 11 
Bell Yard, Temple Bar 1870. 


Tue case of Regina v. Gurney is briefly as follows : — 
The firm of Overend, Gurney, & Co., was considered, prior to 1865, to be 
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one of the most flourishing and money-making firms of bill brokers and quasi 
bankers in the world. For ten years the average amount of money annually 
turned over in the house was £150,000,000; and the average annual profit 
£180,000. But the partners did not confine themselves to their legitimate busi- 
ness, and as a consequence the firm lost about £3,000,000 in a very short time. 
In 1865, they had securities to the amount of £4,000,000, which they estimated 
would realize about £1,000,000. 

Under these circumstances, they proposed to form a joint-stock company, with 
the idea of disposing of the £3,000,000 deficit in the following way : — 

The partnership was indebted to the individual members to the amount of 
£1,000,000. This debt they gave up, and so reduced the deficit to £2,000,000. 
They further guaranteed this sum on their personal credit. The property of the 
individual partners was worth £2,000,000, but was already pledged for £1,000,000, 
so that their guaranty would only reduce the deficit to £1,000,000. 

This £1,000,000 they proposed to cover by the subscriptions of the share- 
holders. 

A prospectus was issued, and the new company was organized under the name 
of Overend, Gurney, & Co. (limited). Two deeds were executed. In one of 
them, which was referred to in the prospectus, the deficit was alluded to only in 
general terms as being guaranteed by Overend, Gurney, & Co.; in the other, 
which was of a supplementary character, the manner of treating the deficit was 
fully considered. 

The shares were eagerly taken up, and Overend, Gurney, & Co. (limited) 
went into operation. At the end of nine months it was insolvent. The principal 

cause of the failure seems to have been the advance in the rate of interest, which 
"during the last four months of the company’s existence rose from 34 per cent to 
8 per cent. The rise prevented the possibility of re-discounting bills to advan- 
tage, which was the main source of profit of the concern. 

To raise ready money for carrying on the business, the members of the old 
firm were called upon in accordance with their guaranty; but as soon as it was 
known that they were selling their estates the public became alarmed, and a run 
on the house took place, which forced them to suspend. Incidentally, we find that, 
during the nine months of its existence, the company had lost about £1,000,000 
in speculations. 

The shareholders were now called upon to contribute. The assets, which had 
to be forced on the market, realized much less than was expected, so that the 
shareholders were obliged to pay about £5,000,000 instead of £1,250,000 which 
was the original subscription. Irritated by these losses, they combined together 
for mutual protection, and the case was taken into chancery, but the Lord Chancel- 
lor, on appeal, negatived even equitable fraud. 

Nevertheless, on the 1st of June, 1869, six of the directors of Overend, Gur- 
ney, & Co. (limited) appeared at the Justice Room on a charge of conspiracy 
to defraud the shareholders to the amount of £3,000,000. They were committed 
for trial, and a bill of indictment was found against them by the grand jury. 
The first six counts of the indictment were under the 24 & 25 Vict. c. 96, § 84, 
which relates to fraud on the part of directors, &c.; the other counts were for 
conspiracy to publish a prospectus with intent to deceive and defraud. 

The proceedings were instituted by Mr. Thorn, one of the shareholders, and 
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he was bound over in the sum of £5,000 to prosecute. Then arose a question as 
to the expenses. By rule of court, Mr. Thorn was not allowed to prosecute in 
person ; there is, in England, no public prosecutor, and the government declined 
to have any thing to do with the matter. The injustice of the case was so ap- 
parent that the Lord Chief Justice, alluding to the necessity for a public prose- 
cutor, observed, ‘‘ that the case had deepened in his mind the impression, now 
amounting to conviction, that such an officer was necessary for the due adminis- 
tration of justice.” 

The matter seems to have finally been arranged among the shareholders, and 
the case came on for trial in December, 1869, in the Court of Queen’s Bench, 
before Lord Chief Justice Cockburn. 

The case, as explained to the jury by the Lord Chief Justice, involved four 
questions : — 

1. Was the business of Overend, Gurney, & Co. worthless, hopeless, and in- 
solvent ? ; 

2. If so, was its condition known to the defendants ? 

3. If so, have they misrepresented its state and condition to the world? 

4. If so, what was their intention? 

The evidence in the case was rather confusing from the immense sums and 
- complicated accounts involved, but the truth seems to be substantially as given in 
the above sketch; and the jury accordingly found a verdict of not guilty. 

In the trial, the good or bad management, either of the old firm or of the new 
company, was not in issue; and the subject of the wild and disastrous specula- 
tions, which ruined the former and contributed so much to the failure of the 
latter, was mentioned only incidentally, but the Lord Chief Justice in his charge 
took occasion to dwell upon the moral lesson taught by the downfall of Overend, 
Gurney, & Company. 

The editor, in his introduction, gives a clear and full history of the subject in 
all its bearings, besides an exhaustive examination of the cases at law and equity 
applicable to it, and commercial fraud in general; and though evidently a warm 
partisan of the defendants, his learning and research make the present work a 
valuable addition to the existing authorities. 


The House of Lords Cases on Appeals and Writs of Error. Claims of Peerage 
and Divorces. Vols. I., II., and III. By Cuartes Ciark and W. FINNeELLy. 
Boston: Little, Brown, & Company. 1870. 


WE heartily welcome these three volumes, and hope they are only the pre- 
cursors of a complete reprint of all the published decisions in the House of Lords. 
A case before the House of Lords has been pretty well sifted and tested on its 
way up, it is sure to be argued by counsel of ability, and it is decided by men who, 
often, though it must be admitted not always, are the most learned judges of 
their time; some cases, it is true, are totally inapplicable in this country, such, 
for instance, as the claims of peerage; but those which are applicable, and they 
are not a few, are of the highest authority. 

The reprint is very handsomely done, but we are annoyed by the disuse of the 
ordinary abbreviations, and by the writing out of the names of the reports in full, 
thus: 2 House of Lords Cases, 28; 6 Barnewall & Cresswell, 154; 12 Clark & 
Finnelly, 546; we know this has been sanctioned by the usage of some very 
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respectable writers in this country, notably by the editors of the Leading Cases ; 
but it has always seemed to us as if intended in usu tironum, and as distasteful 
as the marking of the quantities of the penults in an edition of a Latin classic. 
Beside, there seems to be no fixed rule about it; thus while we have Crompton, 
Meeson & Roscoe at full length, we have Vesey shortened into Ves., and Modern 
into Mod. 

These volumes do not contain so many interesting and important cases as some 
of the later ones, but in them will be found Irving v. Manning, 1 H. L. Cas. 287, 
which first clearly decided in England that the value in a valued policy is conclu- 
sive in the case of a constructive as well as of an actual total loss; Dunlop v. 
Higgins, ib. 381, on the acceptance of a contract by posting a letter; Ricketts 
v. Turquand, ib. 472, on the admission of extrinsic evidence to explain a will; 
Fleming v. Smith, ib. 513, on constructive total loss; Wilson v. Wilson, ib. 538, 
on separation deeds ; LeFanu v. Malcomson, ib. 637, on libel; Glasgow College v. 
Attorney General, ib. 800, on cy prés on charities; Cole v. Sewell, 2 H. L. Cas. 
186, on contingent remainders; Piers v. Piers, ib. 331, on the presumption of 
marriage ; Beckham v. Drake, ib. 579, on the rights of action which pass to an 
assignee in bankruptcy; and Drummond y. Attorney General, ib. 837. Pater- 
son v. Paterson, 3 H. L. Cas. 308, on cruelty as a ground of divorce; Ellcock v. 
Mapp, ib. 492, on gifts to executors; Lewis v. Hillman, ib. 607, on purchase 
by trustees ; Mangles v. Dixon, ib. 702, on the assignment of choses in action; 
and Dimes v. Grand Junction Canal, ib. 759, on the disqualification of a judge 
by reason of interest. In our copy of the second volume (we do not know 
whether the error has been made in all the copies) the Lindsay pedigree, which 
should have been inserted at page * 534, is to be found at page * 742. 


United States District Court Reports, Second Circuit. By Rosert D. BEeNnepicr. 
Vol. If. No. 4. New York: Baker, Voorhis, & Company. 1870. 


WE notice the usual number of cases relating to the Law of Bankruptcy, Col- 
lision, Charter Party, Lien of a Material-man, &c. 

In The General Sheridan, p. 294, a vessel was chartered in New York for a 
voyage from ports in Florida to New York. She did not go to Florida, and did 
not enter on the performance of the charter-party. Held that an action in rem 
against the vessel would not lie to recover damages for the breach of the charter. 

In The Washington Irving, p. 318, the law as to the lien of a material-man is 
stated thus: ‘‘ If it appear that the vessel was in apparent need of the repairs for 
her employment or preservation, and if she was foreign to the port where the 
necessity was supplied, then, in the absence of contradictory circumstances, the 
maritime law presumes a necessity for the credit of the vessel, from the fact that 
she was at the time in a foreign port. The fact that the vessel was not in her 
home port, in the absence of other circumstances, makes a case of apparent 
necessity for the credit of the vessel.” This case was decided in 1858, and its 
correctness is now settled by the recent decision of the Supreme Court of the 
United States in the case of The Grapeshot, March, 1870. 

In The Louisiana, p. 371, a bark close hauled on the starboard tack with her 
regulation lights sei, was struck on her port side by a steamer which came from a 
direction abaft the bark’s beam. The steamer was held in fault for running at 
too great a rate of speed, and for changing her course when the bark was first 
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seen, in ignorance of the true course and position of the bark. The bark wag 
held in fault for not showing a blue light or a flash light when the steamer wag 
first seen, and the damages were divided. From the position in which the 
steamer approached the bark the regular lights were hidden by the screens, 


Reports of cases at Law and in Chancery argued and determined in the Supreme 
Court of Illinois. By Norman L. Freeman. Vol. XLVII. Containing the 
remaining Cases decided at the January Term, 1868, those decided at the 
June Term, 1868, and a part of those decided at the September Term, 1868, ‘ 
Printed for the Reporter. Springfield: 1870. 


WE have received this volume too late to use it in our digest, and we note 
here a few of the more important cases. 

In Peine v. Weber, p. 41, the court adopted the rule, which has been generally, 
though not universally, adopted in the United States, and admitted parol evi- 
dence to show the authority of one partner to execute a sealed instrument in 
the name of himself and of the other partners. 

In Fleming v. McHale, p. 282, land was bought in the name of A., who gave 
a mortgage for part of the price, the balance of the consideration was paid by B., 
who also paid the interest of the mortgage, and finally the principal. Held, that 
there was a resulting trust in favor of B., and that he was entitled to a conveyance 
from the heirs of A. 

It has been held by several of the courts that the provision in the United States 
Internal Revenue Acts, which prohibits the admission in evidence of any instru- 
ment not stamped, applies only to the Federal courts. So Carpenter v. Snelling, 
97 Mass. 452; Griffin v. Ranney, in Connecticut, vide infra; but considerable 
_ doubt has been felt whether the State courts would go so far as to treat in like 
manner that other provision of the Stamp Act, which declares that the record of an 
unstamped instrument shall be ‘‘ utterly void ;” but in Craig v. Dimock, p. 308, in 
the present volume, the Supreme Court of Illinois seem to have taken the further 
step and to have held that the record of a chattel mortgage, which had been 
accidentally left unstamped, was yet valid. The court do not advert in their 
opinion to the case of Latham v. Smith, 45 Ill. 29, in which they held (if we re- 
member rightly, we have not the volume by us) that the provisions of the Stamp 
Act, laying down rules of evidence so far as they applied to the State courts, were 
invalid; in this opinion they hold that such provisions were not intended to ap- 
ply to State courts. 

In The Tug Montauk vy. Walker, p. 335, the court reaffirm the doctrine laid 
down in Williamson v. Hogan, 46 Til. 504, that a domestic material-man can sue 
a vessel wholly employed within the State in rem in the State court, but in this 
case the suit was dismissed because it did not appear that the employment of the 
vessel was wholly within the state. 

In Timmons v. Broyles, p. 92, which was a suit by a female servant, a married 
woman, against her master for an alleged indecent assault, the court say what 
judges, though they often must think, have seldom the hardihood to declare: 
‘* It is said by appellee’s counsel that the rights of Mrs. Broyles are as sacred in 
the eyes of the law and as safe in the keeping of this court, as the rights of any 
woman in this State, be she the wife of a senator or of the chief magistrate. 
But we, while admitting this as a mere question of right, would undertake to 
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say that the wives of these personages would never bring such a case before a 
court of justice, and no other person who did not, as Broyles did, see money in 
it.” A verdict for $2500 was set aside as excessive. 

Mr. Freeman very properly complains of the burden to himself and the pro- 
fession of his being obliged by law to report all cases, though they involve only 
oft decided law, or else no law at all, and asks the intervention of the legislature. 


The Evils of the Unlimited Liability for Accidents of Masters and Railway Gom- 
panies, especially since Lord Campbell’s Act (a paper read before the Social 
Science Association). By Joseru Brown, Esq., Q. C. London: Butter- 
worths, 1870. 


In Lord Campbell’s Act, by which a civil action was first given to recover 
damages for the death of a human being, there is no limitation to the amount that 
may be recovered from the defendant. In America, such a limitation is generally 
introduced into the statutes of the different States which have given this remedy, 
and Mr. Brown, in his present essay, argues strongly for a like limitation in the 
English statute; indeed, he goes farther, and advocates the imposition of a 
similar limitation on the amount that can be recovered against a master in any 
case for the fault of his servant, or even for the establishment of the same rule in 
civil proceedings as prevails in criminal matters, by which a master is held 
responsible only wher he has ordered or authorized the act complained of. No 
one can fail to be impressed by the strength of much of Mr. Brown's arguments 
in favor of these changes; but, with the alarmingly rapid increase of the power of 
corporations in this country, the community will be slow to acquiesce in any 
weakening of the hold which tends to protect life, and which is maintained over 
them by the heavy verdicts to which they are liable, unreasonable and indefensi- 
ble as these verdicts sometimes are. 


Local Law in Connecticut, historically considered. By Witu1am Cnauncey 
Fowter, LL.D. Boston: 1870. 


Tuis tract is interesting, as showing the strong States-rights, and, indeed, 
secession feeling which has existed in New England at different periods of its 
history. 


Law of Homicide, as defined in the Code of Georgia; and as applied by the Supreme 
Court. Prepared for the Younger Members of the Bar, and for Students 
at Law. Compiled by W. M. Rerse. Macon: 1870. 


Tuts pamphlet contains a statement of the principal points in the law of 
homicide, illustrated mainly by cases from the Georgia Reports. 


Reminiscences of an old Georgia Lawyer. By Garnett ANpREwS, Judge of the 
Superior Courts of Georgia. Atlanta: 1870. 


Tuts is a curious picture of the rude back country life and the horse fun 
that passed there for wit in the earlier years of the century. 
VOL. Iv. 50 
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Practice, Pleading, and Forms in Actions both Legal and Equitable. Forms in 
Actions, in Special Proceedings, in Provisional Remedies, and of Affidavits, 
Notices, &e. Especially adapted to the Practice in the States of California, 
Oregon, Nevada, and the Territories. And applicable also to the Practice in 
New York, Ohio, Indiana, Iowa, and other States which have adopted a Code. 
By Morris M. Esrer, Counsellor-at-Law. In three volumes. San Fran- 
cisco: H. H. Bancroft & Company, 1870. 


Tr would have amazed an early admirer of codes, who thought their introduc- 
tion was to work a legal millennium, and that law process was henceforth to be 
as simple as a sum in short division, to behold these three goodly volumes, which 
contain in a very condensed form the numberless points of pleading and practice 
to which codes have given birth. One may doubt whether we have gained so 
much after all; certainly, in simplicity and ease of comprehension, the system has 
fallen far short of what was expected from it. However, it is not for the lovers 
of the old practice to throw stones, their feeling has been too often the offspring 
of prejudice, and not of rational affection. At any rate, codes, more or less 
modelled on that of New York, have, as matter of fact, been adopted in many, 
perhaps in most, of the States, and it is high time that the numerous and con- 
flicting decisions under them should be collected and commented on. This task 
Mr. Estee has undertaken in the large and elaborate treatise now before us. It 
has arrived at so late a day before going to press that we have been able to give 
it only a superficial examination. We have, however, been much impressed by 
the vast amount of labor required for the preparation of these pages, nearly three 
thousand in number. The author's style, too, is so terse and compact, that the 
book, in spite of its size, contains little superfluous matter; and we are inclined 
to think that Mr. Estee deserves to be called, and it is high praise, the Chitty of 
the Code. 


Uebersicht der gesammten Staats und Rechts wissenschaftlichen Literatur der Jahres 
1869, zusammengestellt von Muniprecut. II. Jahrgang. Berlin: 
1870. 


Tuis is published bi-monthly, and contains the names of all the law books 
published in every quarter of the habitable globe. 


The Law Magazine and Law Review ; or Quarterly Journal of Jurisprudence ; 
for May, 1870. : 


Tuis number begins with an excellent article on the Civil Code of New York, 
a work which has met with very undeserved and very ignorant praise in England. 
This article will show, to any one who cares to know, that the Civil Code is 
nothing but a text-book, and a poor one at that. The next article is on ‘* The 
Law Military as distinct from Martial Law,” which is as good as any thing else 
that has been written on the subject, —not, to be sure, very high praise; then 
follows a rather amusing selection of extracts from Henry Crabbe Robinson’s 
Diary ; -other articles are on Friendly Societies; on Marriage Law; on Mr. 
Justice Hayes ; on a MS. of Vacarius ; on Church Patronage ; and on the abolition 
of Compulsory Pilotage ; and there are the usual notices of New Books. 
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The Western Jurist. For January and February, 1870. 


Tus number commences the fourth volume, and contains an announcement 
that it is hereafter to be published monthly ; we are glad to hear it. There is no 
law periodical in the country more intelligent and self-respecting than the West- 
ern Jurist, or one more free from padding and flummery. 


The American Law Register. For March, April, and May, 1870. 


Bench and Bar, for April, 1870, contains an interesting piece of what may now 
almost be called legal antiquity in the shape of Chancellor Kent's introductory 
lecture at Columbia College. 


The American Law Times. For March, April, and May. 

The Internal Revenue Record and Customs Journal. New York. 
The Bankrupt Register. New York. 

The Legal Intelligencer. Philadelphia. 

The Legal Gazette. Philadelphia. 

The Pittsburgh Legal Journal. 

The Chicago Legal News. 


The Daily Law Transcript, Baltimore, seems to have given up the ghost in its 
struggle to become an authorized medium of legal advertisements, at least we 


have received no copy of it for some months. 
The Albany Law Journal. 

The New York Daily Transcript. 

The Canada Law Journal. Toronto. 

The Lower Canada Jurist. 

The Law Times. London. 

The Solicitors’ Journal and Reporter. London. 


LIST OF NEW LAW BOOKS. 


A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE APRIL 1870. 


Abbott’s New York Practice Reports. New Series. Vol. 7. 8vo, $5.00. Diossy & 
Co., New York. 

Alabama Reports. Vol. 42. 8vo, sheep, $7.50. Joel White, Montgomery. 

Ayckbourn’s Practice of the High Court ef Chancery. Ninth edition. 8vo, 2ls, 
Wildy & Sons, London. 

Bernard’s Historical Account of the Neutrality of Great Britain during the American 
Civil War. Royal 8vo, 16s. Longmans, 1870. 

Bush’s Reports. Vol. 5. 8vo, sheep, $6.00. J. P. Morton & Co., Louisville. 

Clifford & Stephens’s Practice of the Court of Referees on Private Bills in Parliament, 
with Reports of Cases during 1867-8-9. Royal 8vo, 28s. Butterworths, 
London. 

Common Bench Reports, New Series, Vol. 16. 8vo, sheep, $4.00. T. & J. W. John- 
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UNITED STATES. 
TENDER. 


Tue two following letters have been received by us on the Legal Tender 
decisions. We publish them with pleasure ; they seem to present the grounds on 
which the unconstitutionality of the Legal Tender Act can be, if it can be at all, 
sustained. 


Tue Epirors oF THE American Law Review. 


GenTLeMEN, — In your learned examination of the opinions of the Supreme Court 
of the United States in the case of Hepburn vy. Griswold, contained in the April 
number of the Law Review, there are a few suggestions as to the constitutionality 
of the Legal Tender Act, to which, if you will allow me, I should like to call your 
attention. In making these suggestions you express the opinion that “the ma- 
jority of the court left their strongest ground when they conceded to their opponents 
the power in the General Government of issuing a paper currency ;” and you say, 
in conclusion, “If... it is admitted that Congress, acting for a lawful end, can 
issue notes as currency, . . . then, we submit, that Congress can go further, and 
make its notes a legal tender for existing debts, without exceeding its powers under 
the Constitution of the United States.” It seems to me clear that the Govern- 
ment has the power to issue the notes: that the power to go further and make 
them a legal tender follows from the former power is not so clear. Both of them 
depend on the Constitution, and their validity can only be ascertained by a reference 
to that. 

Now does the Constitution, expressly or by implication, prohibit Congress from 
raising money by issuing these notes, or making them a legal tender for debts? The 
powers are not expressly prohibited, nor even mentioned; if prohibited, it is by the 
construction which must be given to the Constitution by the rules which have been 
established for its interpretation. The rules are not arbitrary nor technical, but are 
such as recommend themselves to every intelligent mind. The one to which I shall 
refer is that which prescribes that, where the Constitution gives a power without de- 
claring the means for carrying it into effect, it gives the powers necessary and prop- 
er for the purpose ; but where it gives a power and prescribes the means of exercising 
it, there no means can be employed other than those expressly granted. This rule 
was applied in the celebrated case of Marbury v. Madison, 1 Cranch, 187, and its 
soundness has never been doubted. In that case, the question was whether the Su- 
preme Court could issue a writ of mandamus to the Secretary of State. The Con- 
stitution provides : “ In all cases affecting ambassadors, other public ministers, and con- 
suls, and those in which a State shall be a party, the Supreme Court shall have 
original jurisdiction.” The Judiciary Act of 1789 authorized the court to “ issue 
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writs of mandamus in cases warranted by the principles and usages of law, to any 
courts appointed, or persons holding office, under the authority of the United States.’ 
The court held that the words of the Constitution were negative of all original juris- 
diction other than that expressly granted, and that so much of the clause of the Judici- 
ary Act as gave the court original power to issue writs of mandamus was unwarranted 
by the Constitution, and therefore void. In construing these clauses of the Constitution 
and the statute, Chief-Justice Marshall says, “ Affirmative words are often, in their op- 
eration, negative of other objects than those affirmed; and in this case a negative or 
exclusive sense must be given to them, or they have no operation at all. It cannot 
be presumed that any clause in the Constitution is intended to be without effect ; and 
therefore such a construction is inadmissible, unless the words require it.” 

The object of the Government in issuing treasury notes, and making them a legal 
tender, was to raise money for public purposes. If the Constitution does not point 
out the method to be pursued, Congress may adopt any appropriate means ; but if the 
means are pointed out, then no others can be resorted to. The section which enume- 
rates the powers of Congress specifies the following,— to coin money; to lay and 
collect taxes, duties, imposts, and excises ; to borrow money. These are the powers 
expressly given for raising money. Does any one of them authorize the issue of 
notes, or making them a legal tender ? 

To borrow money is a term which admits of no ambiguity; it designates a trans- 
action in which every individual, competent to contract, can take part; it is a power 
frequently granted to corporations ; it is a power which has been granted to Congress. 
It is a contract in which one delivers money to another, who promises to repay it. 
Like other contracts, it binds the parties to it, and no one else. If, indeed, one of the 
contracting parties possessed a right over the person or property of a third person, 
he might dispose of it as of his own, but such a right as this must be derived from 
some other source than the power to borrow which he possesses in common with 
every other natural person. Its meaning being defined and settled as applied to indi- 
viduals, when the same term is used in granting power to a corporation or a legislature, 
it conveys the same power and no more. No expansion of its meaning can be claimed 
on the ground that it is applied to a body possessing sovereign and legisiative powers ; 
the words must be taken to be used in the same sense as when they are applied to 
the other transactions of men; for it would be impossible to discover the meaning of 
the authors of the Constitution, unless their words were used by them in the sense 
in which they are used by other people. In borrowing, if no express promise to re- 
pay is made, it is implied; if expressed, it may be in writing, and take various forms, 
and also may specify the time and place of payment, and stipulate for the payment of 
interest. When the United States borrow money in the last-mentioned manner, their 
written obligations are generally in the form of bonds. Every borrower may put his 
agreement to repay into the form of a negotiable promissory note, payable on demand ; 
the United States have done this, and their notes are called treasury notes. This is the 
ground on which they have the power to issue these notes; it is a simple act of bor- 
rowing, in which the contract of the United States is put into the form of a promis- 
sory note; and in receiving the money, and giving their notes for it, they did what 
every individual has a right to do when he borrows. * 

But that this power to borrow does not include making the evidences of the loan a 
legal means of satisfying other people’s demands, is so simple a proposition that it 
seems only necessary to state it. There is the contract between the Government, and 
(for example), a bank, by which the bank lends, and the Government borrows, and 
gives its written promise to pay ; in addition to this contract the Government imposes 
on all its subjects the obligation to receive these promises as payment of the debts 
due them from the bank, and it grants to the bank the privilege of discharging in this 
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way its obligations to others. Is the power to impose this obligation and to grant 
this privilege, in addition to the contract, derived from, or a part of, the power to 
make the contract? Does the power to do one thing include the power to do two 
things? It seems to me that, if the power to borrow includes the power to do these 
things, on the same principle it includes the power to authorize those subjects who will 
lend their money to the Government to pay their debts with their own notes, or to 
discharge their debts by paying fifty cents on a dollar, or even to grant them entire 
immunity from the demands of creditors. If that power were incidental to this par- 
ticular power to contract, it would be incidental to a general power to contract; but 
no other persons, not even those who possess unlimited powers to contract, possess 
this incidental power. If it is possessed by the Government, it will be found some- 
where in the Constitution; we are now examining the clause authorizing Congress 
to borrow money, and we do not find it there. Under that clause Congress can, 
indeed, adopt the most effectual and appropriate means of borrowing, but it cannot 
borrow and do something else besides. 

The only other powers which the Constitution gives for raising money, are those 
of coining and taxing. That the Legal Tender Act does not derive its validity from 
these seems unquestionable. Iam not aware that it has ever been pretended that it 
could rest on either of these clauses, and therefore I omit to discuss them. 

The authors of the Constitution, by providing these powers for raising money, pro- 
hibited by implication the exercise of others. The power to make notes a legal 
tender, not being found among those provided, is therefore prohibited. This con- 
etruction is in accordance with the rule in Marbury v. Madison, to which I have re- 
ferred, and is the only one which gives effect to the words of the Constitution. 

Very respectfully yours, 
Boston, May 6, 1870. T. 


To THe Epirors oF THE AmeRIcAN Law ReEvIeEw. 


GENTLEMEN, — It is easy to admit that some powers, as to which the Constitution 
is silent, may be claimed as a necessary means of exercising other powers expressly 
given. But it is hard to understand, when a power is expressly given, which does not 
come up to a required height, how this express power can be enlarged as an incident 
to some other express power. 

The power to “coin money ” means, I take it, both by the true construction and as 
interpreted by practice, (1.) to strike off metallic medals (coin), and (2.) to make those 
medals legal tender (money). I cannot, therefore, see how the right to make paper 
legal tender can be claimed for Congress when the Constitution virtually contains the 
words ‘“‘ Congress shall have power to make metals legal tender.” 

It is to be remembered that those who deny the power have only to maintain that 
it is not granted by implication. They are not called on to find a constitutional prohi- 
bition. 

It is perfectly consistent with this argument that the power to issue bills not legal 
tender may be claimed under the borrowing clause, and of this opinion was Mr. Madi- 
son. Mad. Pap. Aug. 16, 1787. Vol. 3, p. 1346, note. H. 


Supreme Court. — After the Legal Tender Act, perhaps the most important 
decision made at Washington during this term, is the case of The Grapeshot. In 
this case, it was held that the President had power during the war to establish the 
provisional court of Louisiana in the city of New Orleans, and that Congress 
had the right to provide for the transfer of cases pending in that court at the 
close of the war, to the United States Circuit Court. Another, and a now more 
directly important practical, matter determined in this case is the substantial 
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explaining away of the unfortunate language of the court in Pratt v. Reed, 19 
How. 359, which has worked such confusion in the law of maritime liens. That 
law is now settled back on its ancient foundations, and, in the absence of evidence 
to the contrary, where necessary supplies are furnished on the credit of a vessel, 
the presumption is that there was a necessity for the credit. 

The court sums up the doctrine of ‘‘ maritime hypothecation” in these five 
propositions, — the last it adopts with some hesitation : — 

1. Liens for repairs and supplies, whether implied or express, can be enforced 
in admiralty only upon proof made by the creditor that the repairs or supplies 
were necessary, or believed, upon due inquiry and credible representation, to 
be necessary. 

2. Where proof is made of necessity for the repairs or supplies, or for funds 
raised to pay for them by the master, and of credit given to the ship, a presump- 
tion will arise, conclusive, in the absence of evidence to the contrary, of necessity 
for credit. 

3. Necessity for repairs and supplies is proved where such circumstances of 
exigency are shown as would induce a prudent #wner, if present, to order them 
or to provide funds for the cost of them on the security of the ship. 

4. The ordering by the master of supplies or repairs upon the credit of the 
ship is sufficient proof of such necessity to support an implied hypothecation in 
favor of the material-man, or of the ordinary lender of money, to meet the wants 
of the ship, who acts in good faith. 

5. To support hypothecation by bottomry, evidence of actual necessity for 
repairs and supplies is required, and, if the fact of necessity be left unproved 
evidence is also required of due inquiry and of reasonable grounds of belief that 
the necessity was real and exigent. 


CALIFORNIA. 
Unitrep States District Court. 


The Cyane. 

Horrman, J. — The facts in this case are not disputed, and the question pre- 
sented to the court for decision is whether a seaman, who had shipped for a voyage 
from this port to Ounalaska, Alaska, and back, had a right to refuse to perform 
his ordinary duty on the ground that such duty was required of him on a Sunday, 
notwithstanding that the day in question was not, by the custom and usage of the 
port of Ounalaska, where the vessel lay, observed as a Sunday or holiday. It is 
not disputed, that, according to our calendar, the day was Sunday ; but, owing 
to some peculiarity in the calendar in use in the late Russian Possessions on this 
continent, the day previous had been observed as a Sunday or holiday. 

The duty required of the seamen was to assist in discharging the cargo, and 
the contract of the libellant was in the ordinary form of shipping articles. These 
articles contain no agreement for exemption from labor on the part of the crew 
on Sunday or any other sacred day. But it is admitted that, by usage and cus- 
tom, no labor is on that day exacted of seamen, except such as is necessary for 
the navigation and care of the ship, or such as may be rendered necessary by 
extraordinary circumstances. Admitting, therefore, that this usage erters into 
and forms a part of the contract, it is nevertheless apparent that, from its very 
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nature, it can only give to the seaman the right to exemption from duty subject 
to the discretion of the master. It is for the latter to determine what work js 
necessary, and when the labor of the crew or of any number of it is required. 

In cases of emergency, growing out of disaster or danger to the ship, the 
necessity for the labor of the crew may be apparent to all. But there are many 
occasions when the necessity or expediency of requiring their services may depend 
on circumstances known only to the master, and as to the force of which he alone 
can judge. The right of a seaman to rest on Sunday from the labors of the 
week cannot be more sacred than his right to rest during a portion of each 
twenty-four hours from the labors of the day; and yet the master’s right to call 
all hands on deck, and, if in his judgment necessary, to deprive the crew of 
their watch below, cannot be questioned. In all cases, obedience is the first duty 
of the seaman. And it is only when the command is unlawful, or the duty ex- 
acted is plainly unreasonable and unnecessary, that a refusal to obey can be for 
a moment countenanced. 

In the ease of Ulary v. The Washington, Crabbe, 204, Judge Hopkinson says, 
‘‘The libellant contends that ‘he was not bound to work on Sunday. There is 
no law for this position. The nature of the service requires that the men should 
do so, and they must not be allowed to set themselves up as judges, and refuse to 
do their duty on such excuses.” 

In the case at bar, the order of the.master seems to have been reasonable 
and proper. By the usage of the port where the vessel lay this was a secular 
day, devoted to ordinary business and labor; and of this the seaman may be 
considered to have had notice when he entered into this contract. If by the 
law, or perhaps by the established usage of the port, labor had been prohibited 
on that day, he would have been entitled to the exemption. But certainly the 
master cannot be bound to accord to him all the privileges secured by the law or 
the usages of the port where the vessel is lying, and also all those allowed 
by the law and usage of the port from which he sailed. The contract for the 
seaman’s service contemplates its performance in port at the port of Ounalaska, 
and as to that port it must be performed according to the law and usage there 
prevailing. 

It does not distinctly appear at the hearing whether the previous day observed 
at Ounalaska as a holiday had been allowed to the seamen as a day of rest. It 
probably was, for the master would be unlikely to offend the sentiments of the 
inhabitants by a desecration of the day; and when all business and labor on 
shore were suspended, the discharge of the cargo by the crew would almost neces- - 
sarily be interrupted. The motives of the libellant in refusing to work are not 
shown; it does not appear that he was a Christian, and therefore his refusal 
cannot be attributed to scruples of conscience. He has chosen to stand on the 
purely legal ground that no work could be requiréd of him on Sunday, except 
such as was already indispensable and necessary ; and of this he constituted him- 
self the judge. 

My opinion is that the master had the right, under the circumstances, to require 
of him the performance of his duty. 

I think the master had no right to expel him from the vessel. Certainly he 
had none to inflict that mode of punishment which is only allowable in extreme 
cases, and to impose in addition a forfeiture of wages already earned. I think, 
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therefore, that the libellant is entitled to recover the wages due him from the time 
he left the vessel. 


From advanced sheets of the 37 California Reports, we select the following 
points : — 

In Needham vy. San Francisco and San José R.R. Co., p. 409, the court say 
that though a plaintiff is guilty of negligence in placing his animals on a railroad 
track, yet that the railroad company are bound to exercise reasonable care and 
diligence in removing the animals ; and that, if they do not, they are liable to the 
plaintiff. This expression of opinion was, however, unnecessary to the decision 
of the case, as the court were of opinion that, on the facts, there had been no 
lack of reasonable care and diligence on the part of the plaintiff. 

In Morgan v. Overman Silver Mining Co., p. 534, it was held, that if A. 
transfers property to B., and B., in consideration thereof, agrees to pay a debt 
due from A. to C., C. can maintain an action against B. This is the rule which 
has been generally adopted in the United States. 

Miners’ Ditch Co, v. Zellerbach, p. 543, is an important case on the pow- 
ers of a corporation, and the doctrine of ultra vires. 

“In Johnston vy. Russell, p. 670, this point was held: Wagers upon the result 
of elections are against public policy, and are therefore void; and hence money 
put in the hands of a stakeholder may be recovered, if the wager be repudiated, 
and a return of the money be demanded at any time before the election has taken 
place, but not thereafter. The court say: ‘‘If the parties to an illegal wager 
repent, and desire to withdraw before the wager has been decided, let them be 
encouraged to do so by allowing them to recover their stakes from each other, or 
from the stakeholder, if one has been employed. In times of political excite- 
ment persons may be provoked to make wagers which they may regret in their 
cooler moments. No obstacle should be thrown in the way of their repentance, 
and if they retract before the bet has been decided, their money ought to be 
returned to them. But persons who allow their stakes to remain until after the 
bet has been decided, and the result has become generally known, are entitled to 
no such consideration. Their tears, if any, are not repentant tears, but such 
as crocodiles shed over the victims they are about to devour. To allow them to 
recover is not to reward repentance, not to promote the public good, — for as 
to that the mischief has already been done, — but to reward hypocrisy, and pro- 
mote the private interests of such as are found willing to violate, not only the law 
of the land, but the law of honor also. After the money has been lost and won, 


and the result generally known, neither party ought to be heard in a court of 
justice.” 


CONNECTICUT. 


Tne Supreme Court of Errors, at its September term in New Haven County, 
in the case of Colwell v. Warner, decided that where a second mortgagee, after 
having foreclosed the mortgagor on a bill to which the first mortgagee was not a 
party, buys up the first mortgage, the mortgagor has no remaining equity of 
redemption as to the first mortgage, which will enable him to maintain a bill 
to redeem against the second mortgagee as the holder of the first mortgage. 

In the case of Griffin v. Ranney, just published in Part I. of Vol. 35, of Con- 
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necticut Reports. the court held that the Stamp Laws of the United States are to 
be construed as intended to apply only to the courts of the United States, in so 
far as they make unstamped documents inadmissible in evidence. 

In the case of Hoxie v. Home Ins. Co., 32 Conn. 21, which was an action on 
a policy of marine insurance, the court sanctioned the admission of evidence 
on the part of the defendants to show that the insured (a mortgagee) had insured 
in other companies, at different times, a number of vessels in which he held a 
mortgage interest, and that all of them had been afterwards lost, while commanded 
by the same master, under suspicious circumstances, indicative of fraud. The de- 
cision was regarded by the profession, and probably by the court, as going to the 
verge of the law, and has been explained and limited in an opinion recently filed, 
in the case of Edwards vy. Warner, argued in New Haven County, February term, 
1869, in which the plaintiff, who claimed that he had been induced to give an 
absolute deed, and accept a lease back, by fraudulent representations of the 
defendant, that this amounted to a mortgage, was allowed to show that the de- 
fendant had been guilty of frauds in some respects similar upon other parties 
at or about the time of the transaction in question. In this opinion the court 
say, that the doctrine of the Hoxie case is to be understood in reference to the 
subject-matter of that suit, and applies only where there is a claim that a party 
has done an act in pursuance of a fraudulent conspiracy between himself and 
another or others, in which case proof that such a conspiracy has existed between 
the same persons for the performance of similar acts, is admissible, and may be 
shown by proof of fraudulent acts done by them in reference to third parties at 
about the same time with the transaction in suit. 


Tue Chief Justice of the Supreme Court, Hon. Joel Hinman, died during the 
month of February. He had been upon the bench for twenty-eight years, and 
was universally respected and beloved by the bar. Without any pretensions to 
brilliancy or profound learning, he had a faculty of clear perception, which struck 
through to the root of the matter without ever sticking in the bark, sound judg- 
ment, honesty of purpose, and sterling common sense. 


NEW JERSEY. 
Supreme Court. Fesruary Term, 1870. 


Jane Curr, Administratrix of Micuart Curr, v. NeEwarK anp New York’ 
Rartroap ComMPANy, AND OTHERS. 


Case. — Action to recover Damages for the Death of a Husband by Nitro-glycerine 
explosion. Doctrine of Nuisances on Lands, and Master and Servant. 


Tue following were the points decided in this important case : — 

‘** 1, The rule is now firmly established that, when the owner of lands under- 
takes to do a work, which, in the ordinary mode of doing it, is a nuisance, he is 
liable for any injury which may result from it to third persons, though the work 
is done by a contractor exercising an independent employment, and employing 
his own servants; but when the work is not in itself a nuisance, and the injury 
results from the negligence of such contractor or his servants in the execution 
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of it, the contractor alone is liable, unless the owner is in default ig employing an 
unskilful or improper person as the contractor. 

«9, Bush v. Steinman, 1 B. & P. 404, disapproved. 

«3, The principle upon which the superior, who has contracted with another 
exercising an independent employment for the doing of the work, is exempt from 
liability for the negligence of the latter in-the execution of it, applies as between 
the contractor and his sub-contractor. 

«4, Damage to be recovered must be both the natural and proximate conse- 
quence arising from the wrong complained of, and not from the wrongful act of 
a third party remotely induced thereby. 

“5, The intervention of the independent act of a third person between the 
wrong complained of and the injury sustained, which was the immediate cause 
of the injury, is made a test of that remoteness of damage which forbids its 
recovery. 

«6, The Newark and New York Railroad Company contracted with F. & Co. 
for the graduation of their road-bed; with the consent of the company, F. & 
Co. made a sub-contract for the rock excavation with one S. Before the sub- 
contract was made, it was understood by the contractors and by the officers of 
the company that the rock would be removed by S. by blasting with nitro-glyce- ~ 
rine, and a magazine for storing the nitro-glycerine necessary for that purpose 
was located on the company’s land under the direction of their engineer. By 
the contract between the railroad company and F. & Co. the contractors were 
forbidden to sub-let without the company’s consent, and were required to dis- 
charge incompetent and disorderly workmen when required so to do by the 
company’s engineer. §., without the knowledge or consent of the company, 
stored in the magazine certain cans of glycerine, which belonged to the United 
States Blasting Company, and which he kept there for sale on the orders of the 
blasting company. An order for glycerine being sent to S. by the blasting com- 
pany, his foreman directed B., one of his employés, to fill the order. B., in 
doing so, removed one of the blasting company’s cans from the magazine, a 
distance of 150 yards, but not off the railroad company’s lands, and there, by 
his negligence, an explosion occurred by which the deceased was killed. B. was 
employed by S. specially to take charge of the nitro-glycerine in the magazine, 
and was an incompetent person for that business. In an action against the rail- 
road company and F, & Co., the contractors, by the administratrix of the 
deceased, to recover damages for his death : Held, — 

‘*(1). That the stipulations in the contract between the railroad company and 
the contractors, as to sub-contracting and the removal of incompetent employés, 
did not create the relation of master and servant between the railroad company 
or F, & Co. and the servants of the sub-contractor; nor raise a duty for the 
non-performance of which an action could be maintained by third persons against 
the railroad company, or F. & Co., for injuries resulting from the negligence of 
an employé of the sub-contractor. 

‘* (2). That the permission of the company that S. might use their land for a 
magazine in which to store oil necessary for the operations of blasting on the 
work, did not authorize him to use them for the purpose of engaging in a traflic 
in oil which belonged to others. 

‘* (3). That the company were not snewerahle for injuries to third persons 
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which happened through the negligence of a servant of S. in the management of 
nitro-glycerine, which belonged to another company engaged in the manufacture 
of that article, and which had been clandestinely stored in the magazine by §., 
and was kept by him for sale on the orders of its owners without the knowledge 
of the company.” 


NEW YORK. 


Mr. O’Conor oN THE Copre. Mr. O’Conor, in a letter published in the 
‘* Albany Law Journal,” vol. 1, p. 302, gives his views on the New York Code 
of Procedure. We make the following extract. Mr. O’Conor would naturally 
be disposed to take conservative views on matters of pleading, but at the same 
time his great ability and vast experience lend great weight to his opinions : — 


“The Code has elicited, and is now the subject of, much conflict in opinion. As 
far as I can at present recollect, all the judges who have thought fit to commit them- 
selves on the subject, have manifested, in a greater or less degree, a lack of respect for 
the design, the execution, and the effect. One of the most able and temperate of them 
has stated that much of the Code was framed for the mere purpose of change in modes 
and of gratifying its authors’ fancy, even where the form or mode itself could not be 

* changed by making a change in the name, an achievement which, of course, is never 
impracticable. I think no careful and well informed investigator would be likely to 
dispute this. 

“ When the Code was adopted, our Constitution required that the trial by jury, in 
all cases in which it had been theretofore used, should remain inviolate. When the 
Code mingled, or allowed to be joined in one pleading, claims theretofore cognizable 
at law only with claims cognizable in equity, it followed that the case must be tried by 
jury: the first branch, because the Constitution required it, and the second because 
there was no constitutional impediment; and, however inconvenient, no actual im- 
practicability in submitting an equity case toa jury. You will see, by looking at the 
Code, that it does not in terms provide for this express case of mixture, but it does in 
terms, quite sufficient for the purpose of obeying the constitutional rule, designate the 
cases which must be tried by jury, unless parties otherwise consent. The courts, by 
decision, have dealt with the cases of mixture in conformity with my suggestion above 
stated, and I think the effect of the decisions is that where, at the close of the testi- 
mony in a case brought before a jury there is no common-law case, the judge may 
dismiss the jury, and, assuming the office and duties of a chancellor, may decide any 
equity case that is presented by the evidence. 

“ My personal views as to the value of the Code are of no importance, and need 
not be stated. All the lawyers who have been admitted to practice in this State for the 
last twenty years are conversant with the Code, and, of course, are not experts in the old 
common-law practice and pleading. Most of them are entirely ignorant of it, and you 
may well imagine that the Code could not easily be displaced by any attempt at re- 
action. The courts of the United States do not recognize the Code, but adhere to the 
old practice, with its settled distinction between law and equity. This circumstance 
often leads to much confusion, as you may see illustrated in some reported decisions 
of the United States Supreme Court. It is truly laughable to one conversant with both 
systems to see the blunders into which lawyers of great ability, who have come to the 
bar within the last ten or fifteen years, sometimes fall into framing a declaration, plea, 
or subsequent pleading at common law, in the Circuit Court of the United States. 

“There is very little in the Code which is new in principle, or in respect to which, 
as a substantial novelty, the authors could‘claim the doubtful merit of invention. The 
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notion of mingling legal and equitable claims or defences in one suit, in order to pre- 
vent the suitor from being turned out of the temple of justice merely because he had 
entered at the wrong door, had shortly before been very broadly and distinctly developed 
in a high place, and was in fact the seed from which sprang the Code, —the commis- 
sioners merely executed it. I think the Code contains, as I best recollect at this 
moment, only one thing which can be called new in principle, and this is an attempt 
at an absolute impossibility in prescribing the rule of pleading. It declares in sub- 
stance and effect that you shall not plead, as in the old system, the conclusions in law 
or in reason from the facts of the case, and at the same time it prohibits you from 
stating or detailing the evidence merely on which you rely. You are required to 
state the ‘ facts’ which that evidence conduces to prove. Here, under the name of 
‘facts,’ we find some things required to be stated which are neither, in the vulgar 
sense of the word, the mere fact or transaction or event which did occur and can be 
proven by direct evidence, nor the general, rational, or legal conclusions from such 
fact, transaction, or event. 

“Now, according to my conception, it requires somebody much more wise or more 
subtle than myself, or any special pleader I have ever been acquainted with, to define or 
find out what it is that should be stated in a regular pleading drawn in compliance with 
this requisite of the Code. Iam not aware that any one has ever attempted to do it. 
The common practice in this State is to tell your story precisely as your client tells it 
to you, just as any old woman in trouble for the first time would narrate her griev- 
ances, and to annex by way of schedules, respectively marked A, B, C, &c., copies of 
any papers or documents that you may imagine would help your case. This is most 
emphatically a fair description of all the pleadings which come from the office of the 
chief codifier himself. A demurrer to any pleading under the Code is a very dangerous step, 
because it is utterly impossible for the keenest investigator to determine in most cases 
what any other reader than himself will understand to be the import of the pleading 
if it be demurred to. 

“You may well imagine, under these circumstances, that except in the very com- 
monest and very simplest of cases, there are no precedents which would be of use to 
one beginning to draw pleadings under the Code. Its idea seems to be that every vul- 
gar ignoramus upon reading them, will, from their conformity to his own helter-skelter 
manner of thinking and writing, think them quite sensible and intelligible; and that 
a person of opposite character and habits shall always be unable to comprehend what 
they mean, and consequently be forced to conclude that he must suspend judgment on 
their merits until the trial, and that if the parties then make out a case or a defence 
the pleadings may then and there, or afterwards, be amended as occasion may re- 
quire.” 


WEST VIRGINIA. 


Many lawyers of late years have been in the habit of speaking of the grand 
jury with scant respect, as a cumbersome and useless institution. Not so Mr. 
Justice Hargest. In his charge to the grand jury of Shenandoah County, on 
March 30, 1867, he thus speaks : — 

‘* While the elements of nature, guided by wisdom’s perfected hand, have been 
busy tearing down and building up the vast domain of nature's gallery, restless 
man has plied his constructive and destructive ingenuty in rearing up fabrics of 
governmental policy and institutions, that he might upturn and destroy them, 
bespattering the ruins continually with the blood of his fellows. Proud cities 
have been built, great works, monuments of skill and learning, embodied in the 
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elegant drapery of art, which, for a time, dazzled the eyes of the builder, with 
the result, in the end, of only begetting his hate or piquing his fancy, then to 
fall, and find itself the subject of history or of song. 

- * The majority of the scintillating governmental ideas of the past six hundred 
years are gone. They fell victims, in all their momentous beauty and power, to 
the great upheavals of ever-changing popular sentiment and will, But amid all 
these changes, one institution of the now far-off twelfth century yet remains, 
and is to-day, as then, the great bulwark of liberty, and the embodiment of 
personal security ; affording to the weak protection; staying the hand and heart 
bent on the ruin of peace and safety; guaranteeing to every citizen his or her 
legal and constitutional rights, and setting up a Gibraltar on every hearthstone; 
reaching out to every hamlet the strong arm of protection and liberty. Need I 
say I refer to the grand jury? I think it would be safe to say that no single 
institution in the history of the world has worked out so much good for society 
‘as this one; maintaining through all conflicts and subversions its integrity, and 
securing for itself the commendation of the people, gathering strength and con- 
fidence as it accumulated years, garnishing its utility at every step, until, to-day 
it stands firm and steadfast, respected, admired, honored, wherever Christianity 
has secured recognition and touched the human heart with the magic of its divine 
errand,” 


GREAT BRITAIN, 


}ETWIXT AND BETWEEN WERE BETTER FOR BOTH. — The following is old, 
but good; the truth of the latter scene is obvious to any one who has read the 
recent trial of Troppmann. 


Scene — An English Court of Justice. 


Tne Law. Prisoner, don’t plead guilty. How do you know whether a case can 
be made out against you? 

Prisoner. Thank you, my lord, but as I did it— 

Tue Law. Be silent, my good man. How do you know you did it— did what 
your offence is said to be ? 

Wirtxess. My lord, he did take — 

Tue Law. Be very careful, sir. Remember your oath. How do you know 
that it was this man ? 

Wirvess. I have known him, I should think, for — 

Tue Law. Never mind what you think. Did you see him take the thing ? 

Wirtyess. I was walking —~ 

Tue Law. Who asked whether you were walking, or riding, or flying, or crawl- 
ing on your stomach? Answer the question. Did you see him ? 

Wirtxess. Yes, my lord. 

Tue Law. Was it at night or in the day ? 

Wiryess. At night. 

Tue Law. Can you see in the dark ? 

Witness. There was a moon, my lord. 

Tue Law. Of course there was; but did it shine ? 

Wityess. Very brightly. 

Tue Law. You can swear that it was he, and no one else? 

Wirtyess. Yes, my lord. 
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Ture Law. Do you know that he has a brother very like him ? 
Witness. It wasn’t his brother, my lord. 

Tue Law. Answer the question, or you'll get into trouble. Do you know the 
fact that his brother is very like him # 

Wirxess. He is not so very like, my lord. 

Tue Law. How dare you say that? Itis only your opinion. Will you swear 
that there was light enough to enable you to be certain that this was the man ? 

Wirness. I know the fellow well enough, my lord. 

Tue Law. How dare you call him names? You dislike him, evidently, and the 
jury will be cautious in accepting your evidence. Be careful, sir! 

Prisoner. He tells the truth, my lord. I did— 

Tue Law. Hold your tongue, my poor man. 

Prisoner. But it is true that I took — 

Tue Law. Keep him silent, jailer. Go down, you sir, and feel ashamed of 
having shown animosity in that sacred box. Gentlemen of the Jury, — Such charges 
are easily made, but disproved with difficulty. The witness had evidently an animus. 
The prisoner has borne a good character, at least nothing has been proved against 
him, and his readiness to admit every thing is creditable to him. Still, it is for you to 
say, Guilty, or Not guilty. 

Jury. Guilty, my lord! 

Tue Law. As the jury has found you guilty of stealing these sovereigns, pris- 
oner, I have only to pass sentence, which I shall make very light. You will be im- 
prisoned, without hard labor, for a month. 

Prisoner. I can do that on my head, my lord. 
[Flings his nailed shoe at the foreman, and exit shouting.] 


SceneE— A French Court of Justice. 


Tue Law. Prisoner, Iam afraid you are an awful scoundrel. Why don’t you 
confess, and make reparation to society ? 

Prisoner. Because I am innocent. 

Tue Law. You say that with a certain impudence which proves you hardened in 
crime. How came you to rob your master ? 

Prisoner. I never did. 

Tue Law. This reiteration of a plea which is clearly false is disrespectful to the 
court, and will aggravate your punishment. Are you fond of the theatre ? 

Prisoner. Yes. 

Tue Law. That denotes a love of pleasure which is frequently found united with 
dishonesty. Do you smoke? 

Prisoner. A good deal. 

Tue Law. Doubtless, to stupefy the reproaches of a menacing conscience. Do 
you go to mass? 

Prisoner. At regular times. 

Tue Law. That shows you to be a hypocrite. Now, witness, is he not guilty ? 

Wiryess. No, my lord. 

Tue Law. How dare you say that? Did you commit the crime yourself ? 

Witness. Certainly not. 

Tue Law. Don’t answer in that petulant way. What is your character? Are 
you fond of the theatre ? 

Wiryess. No. 

Tue Law. Just so. A dark and gloomy nature cannot enjoy innocent recreation. 
Do you smoke? 
VOL, Iv. 
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Wirness. Very little. 


Tue Law. You fear to be traced by the smell of your clothes. You know that 
tobacco increases our revenue, and you wilfully abstain in order to injure your coun- 
try. Do you go to mass? 

Wiryess. Seldom. 

Tue Law. You feel your evil character unfits you for the solemnities of the 
church. Godown. The next. Now, what have you to say, woman? 

Wirxess. The accused is an excellent husband — 

Tue Law. Are you his wife? 

Wirsess. No, my lord, but his wife’s friend, and I know — 

Tue Law. Then the less you have to say in the future to the wife of an accused 
person the better. Perhaps you are in love with him. 

Witness. My lord, I have a husband whom I love, and children whom I adore, 
and because any of them might be charged falsely, as the prisoner is, I came to say 
what I can for justice. 

Tue Law. That theatrical sentiment you have learned from some play, and your 
reciting it here is most indecent. Go down. Gentlemen of the Jury,—It is quite 
clear that this scoundrel is guilty. His insolent denials, the class of witnesses — 
atheists, profligates, frequenters of theatres, gloomy conspirators, and the like— make 
his guilt evident: besides which, a jailer heard him say Jon Dieu in sleep, which 
showed temporary remorse. Finally, I happen to know that he is guilty, for I knew 
his father in his youth, and he was a vile assassin. Gentlemen, you have only to say, 
Guilty. 

Tue Jury. Not guilty. 

Tae Law. You are acontumacious set of rebellious and il!ogical pigs, and I shall 
see whether the Procureur of his Majesty cannot deal with you as conspirators. 
Meanwhile, abandon the box you have disgraced. [Exeunt the jurymen, confirmed in 
Imperialism. 
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Confederate Constitution, D. 326. 

Confederate Money, 880, D. 125, 826, 491, 
728. 

Confidential Relation, D. 97. 

Confiscation, D. 807, 728. 

Confiscation Act, D. 125, 491. 

Conflict of Federal and State authority, 
187, D. 125, 807, 728. 

Conflict of Laws, D. 97, 125, 288, 307, 
465, 491, 728. 

Confusion, D. 97. 

Confusion of Goods, D. 125. 

Congregation. See Minister. 

Congress, D. 327. 


. CONNECTICUT. 


Court of Common Pleas, 174. 
Death of Hinman, C. J., 772. 
End of the War, 175. 
Evidence, 772. 
Mortgage, 771. 
Trust, 174. 
Connivance, D. 465. 
Conscription, D. 327. 
Consideration, D. 97, 126, 327, 465, 491, 
7038, 728. 
Consignor, D. 126. 
Conspiracy, 197, D. 126, 288. 
Constitutional Convention, D. 827. 
Constitutional Law, 181, 194, 392, 394, 898, 
D. 126, 307, 327, 492, 728. 
Constitutional Law, State, 181, 897, D. 
126, 329, 493, 729. 
Construction, D. 97, 126, 288, 465, 493, 
7038, 730. 
Consul, D. 307. 
Contempt, 173, D. 97, 307, 465. 
Contingent Demand, D. 780. 
Contingent Interest, D. 97, 465. 
Contract, D. 97, 126, 288, 307, 330, 465, 
493, 703, 730. 
Contribution, D. 98, 466. 
Contributory, D. 289, 703. 
ContrisutorRy NEGLIGENCE on the Part 
of an Infant, 405. 
Held a defence to action by infant, in 
New York and Mass. 405-409. 
These cases considered and dissented 
from, 409-415. 
Their authority denied elsewhere, 415. 


See Negligence. 
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Conversion, D. 127, 381, 493, 703. 

Cory BEFORE Pusticarion, 450. 

Copyright, D. 98, 807, 466, 703. 

Corporation, D. 98, 127, 289, 307, 331, 494, 
703, 730. See Foreign Corporation. 

Costs, D. 98, 128, 289, 331, 466, 494, 704. 

Council of Law Reporting, 199. 

Counsel Fee, D. 494. 

Counterfeiting, D. 128. 

County, D. 128. 

Coupon, D. 307, 730. 

Court, D. 98, 331. 

Court of Claims. See Claims, Court of. 

Covenant, D. 98, 128, 289, 331, 467, 494, 
704, 730. 

Creditor, D. 98, 128, 807, 331, 467, 494, 
730. See Debtor. 

Criminal Law, D. 98, 128, 307, 331, 467, 
494, 704, 730. 

Crocker’s Notes on Mass. Statutes, 155. 

Cross-Examination, D. 494. 

Cruelty, D. 467, 704. 

Currency, D. 331, 494. 

Curtesy, D. 98, 289. 

Custom, D. 98, 128, 289, 467, 494, 730. 

Customs. See Collector. 

Cy pres, D. 128, 730. 


D. 
Damages, D. 98, 128, 289, 808, 831, 467, 
494, 704, 730. 
Dangerous Articles, D. 129. 
Day, D. 3382. 
Death, D. 99, 129, 832, 468, 495, 705. 
Debtor and Creditor, D. 289, 705. See 
Creditor. 
Deceit, D. 129, 382. 
Declaration, D. 99, 382, 495, 731. 
Decree, D. 99, 308, 832. 
Dedication, D. 308, 832, 468, 731. 
Deed, D. 99, 129, 289, 832, 468, 495, 731. 
De facto, de jure, D. 496. 
Delivery, 129, D. 832, 731. 
Demand, D. 99, 129, 289, 883, 496, 731. 
Demurrer, D. 333. 
Deposit, D. 129, 833, 496, 781. 
Derelict, D. 731. 
Descent, D. 129, 333. 
Desertion, D. 100, 289, 468, 705. 
Detinue, D. 333. 
Deviation, D. 290. 
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Devise, D. 100, 129, 290, 808, 833, 496, 705. 

Dillon, John F., appointment as Circuit 
Judge, 380. 

Director, D. 333. 

Disclaimer, D. 100. 

Discovery, D. 100, 290, 468. 

Discretion, D. 101. 

Disqualification, D. 101, 833. 

Disseisin, D. 333, 496. 

Distress, D. 468, 496. 

Distribution, D. 129. 

District of Columbia. See Columbia, Dis- 
trict of. 

Dividend, D. 129, 496. 

Divorce, 401, D. 101, 290, 333, 468, 496, 
705. 

Dollars, D. 333. 

Domici.ez, 199, 678-699, D. 101, 290, 468, 
496, 731. 

Dower, D. 101, 129, 833, 469, 705, 781. 

Drummond, Thomas, appointment as Cir- 
cuit Judge, 380. 

Duress, D. 129. 

Dying Declarations, D. 101. 


E. 
Easement, D. 101, 129, 888, 469, 705; 


and see below. 
EaseMentsS BY Impiiep Grant, 40, D. 

104. 

The Common Law on the subject, 40-44. 

The French Law, 44, 45. 

How far followed by the English courts, 
46-49. 

By the American courts, 49-51. 

Followed in Pyer v. Carter, 51. 

Not supported by more recent cases, 
53-60 


Present state of the law, 60-62. 
Ecclesiastical Cases, 180, 399, 198. 
Edmonds’s Select Cases (Vol. 1), 565. 
Ejectment, D. 308, 333, 496. 

Election, D. 101, 290, 333, 705. 
Emancipation, D. 129, 333, 496, 731. 
Embezzlement, D. 706. 

Eminent Domain, D. 333. 
Encumbrance, Covenant against, D. 383. 
English and French Courts, 776. 
Enlistment, D. 496. 

Enrolment, D. 333. 
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Entail, D. 496. 

Entire Contract, D. 384. 

Entry, D. 334, 731. 

Entries, D. 469. 

Equitable Assignment, D. 290, 469. 

Equitable Conversion, D. 129, 290, 469, 
706. 

Equitable Mortgage, D. 469, 706. 

Equitable Pleas, D. 290, 469. 

Equity, D. 101, 130, 308, 334, 469, 496, 
706, 731. 

Equity Pleading and Practice, D. 101, 290, 
808, 469, 496, 706. 

Error, D. 101, 308, 334. 

Escheat, D. 334. 

Escrow, D. 732. : 

Estoppel, D. 101, 130, 309, 334, 469, 706. 
782. 

Eviction, D. 732. 

Evidence, 772, D. 102, 130, 290, 309, 335, 
469, 496, 706, 732. 

Exceptions, D. 290, 309. 

Exchange, D. 130. 

Execution, D. 102, 180, 335, 497, 732. 
Executor and Administrator, D. 102, 130, 
290, 309, 335, 469, 497, 706, 732. 

Executor de son tort, D. 706. 
Executory Devise, D. 103, 497, 706. 
Exemption, D. 130. 

Express Company, 194, D. 130, s. p. 
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False Pretences, D. 470. 

Family Name, D. 470. 

Fee, D. 336. 

Felony. See Venire De Novo. 

Finder of Property, D. 130. 

Fine, D. 497, 706. 

Finlason on Tenures, 752. 

Report of Reg. v. Gurney, 756. 

Fire, D. 130. 

Fish, D. 131, 336. 

Fishery, D. 470, 706, 733. 

Fixture, D. 131, 290, 470, 707. 

Fletcher, Mr. Justice, obituary notice of, 
182. 

Florida Reports (Vol. 12), 566. v 

Forciste Entry anp Detarner, D. 131; 
and see Right of Landlord to regain 
possession. 
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Foreclosure, D. 336. 

Foreign Attachment, D. 181, 497; and see 
Garnishment. 

Foreign Corporation, action against, 398. 

Foreign Government, D. 291. 

Foreign Judgment, D. 336, 470. 

Foreign Office, D. 470. 

Forfeiture, D. 103, 291, 309, 836, 707. 

Forgery, D. 470, 707, 733. 

Forsyth’s Cases on Constit. Law, 859. 

Fowler’s Local Law in Connecticut, 761. 

Fraud, D. 103, 131, 291, 309, 336, 470, 497, 
707, 733. 

Frauds, Statute of, D. 103, 131, 291, 336, 
471, 497, 733. 

Fraudulent Conveyance, D. 103, 181, 291, 
707. 

Freight, D. 471, 707. 

Friendly Society, D. 291, 707. 
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Game Laws, D. 336. 

Gaming, D. 336. 

Garnishment, D. 336; and see Foreign At- 
tachment, Trustee Process. 

Gift, D. 336, 707. 

General Average, D. 499, 707. 

Gold, 193, D. 131, 310, 837, 499. 
GoveRNMENT Contracts, 1, D. 810. 
Distinguished from private, 1, 2. 

What are, 3. 
Who may make, 3-6. 
Who liable on, 7. 
In what cases may be made, 8, 9. 
How made, 10-14. 
When complete, 14. 
When void, 15. 
Not assignable, 15. 
Damages for breach of, 15. 
Governor, D. 103. 
Grand Jury, 775, D. 499. 
Grant, D. 337. 
Gravestones, D. 337. 
Great Britain. 
American Claimants of English Estates, 
403. 
Bankruptcy, 402. 
Conspiracy, 197. 
Council of Law Reporting, 199. 
Death of Hayes, J., 402. 
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Death of Selwyn, L. J., 195. 

Domicile, 199. 

English and French Courts, 776. 

Marriage, legality of, 195. 

Minister, removal of, 198. 

Trial by Jury, 198. 
Grier, Mr. Justice, retirement of, 613. 
Gross’s Illinois Statutes, 561. 
Guaranty, D. 103, 291, 310, 499, 707. 
Guardian, D. 104, 131, 337, 499, 783. 
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Habeas Corpus, 385, D. 210, 337. 
Hardin’s Reports, 571. 
Hargest, Mr. Justice, his charge to the 
Grand Jury, 775. 
Hayes, Mr. Justice, death of, 402. 
Heir and Personal Representative, D. 104, 
292, 357. 
Hetzel’s Todesstrafe, 560. 
Highway, D. 131, 471, 499, 707, 783. See 
Way. 
Highway Comm’rs, action against, 398. 
Hilliard on Injunctions, 148. 
on Real Property, 148. 
Hinman, Chief Justice, death of, 772. 
Hoar, E. R., nomination of, as Justice of 
Supreme Court, 380. 
rejection of, by Senate, 394, 613. 
Holiday, D. 337. 
Holtzendorff’s Encyclopedia, 364. 
Homestead, D. 131. 
Horse, D. 337, 499. 
House of Lords Cases (Vols. 1, 2, 3), 
758. 
Houston on Stoppage in Transitu, 150. 
How Witt Case, The, 625. 
Hughes’s Reports, 571. 
Husband and Wife, D. 104, 182, 292, 311, 
337, 471, 708. 


I. 

Tce, D. 499. 

Illegal Contract, D. 104, 182, 292, 311, 337, 
471, 499, 708, 733. 

Ecclesiastical Court, 180. 

Illinois Reports (Vols. 42, 43), 159, (Vol. 
44), 371, (Vols. 45, 46), 567, ( Vol. 47), 
760. 
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Illinois Statutes. See Gross. 
Illusory Suit, D. 471. 
Implied Grant or Reservation, D.104. See 
Easements. 
Implied Warranty. See Warranty. 
Income Tax, D. 311. 
Incumbrance, D. 122, 471. 
Incumbrances, Covenant against, 
333. 
Indemnity, D. 104, 338, 600. 
INDIANA. 
National Bank Notes taxable, 396. 
Sheriff’s Bond needs no stamp, 396. 
Indiana Reports (Vol. 30), 5/0. 
Indictment, 197, D. 104, 311, 338, 500, 708, 
734. 
Indorsement, D. 500, 734. 
Infant, D. 132, 708, 734. 
Information, D. 311, 500. 
Informer, D. 211. 
Initials, D. 338. 
Injunction, 180, D. 104, 132, 292, $12, 338, 
471, 500, 709, 734. 
Innkeeper, D. 734. 
Insanity, 236, D. 104, 132, 338, 500, 709. 
Various opinions as to the test of, 236, 
248. 
Correct one proposed by Brewster, J., 
240. 
Properly a question for jury, 243-252. 
Insolvency, D. 132, 292, 471, 500, 709, 
734. 
Inspection of Documents, D. 471, 709. 
See Production. 
Insurance, D. 104, 132, 292, 312, 338, 472, 
500, 709, 784. 
Intent, D. 338, 500. 
Interest, 401, D. 104, 133, 293, 312, 338, 
472, 710, 735. 
Internal Improvement, D. 338. 
Internal Revenue, D. 133, 312. 
Interpleader, D. 104, 500. 
Interrogatories. See Discovery. 
Intoxicating Liquors, D. 133. 
Investment, D. 338, 472, 500. 
Towa. 
Town cannot raise money for a railroad, 
181. 
Woman admitted to the bar, 397. 
Towa Reports (Vol. 24), 160, (Vol. 25) 
372. 
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Jomt Contractors, D. 735. 

Joint Promise, D. 500. 

Joint Tenancy, D. 105. 

Joint Tortfeasors, D. 735. 

Judge, D. 312. 

Judgment and Decree, D. 312, 338, 500. 

Judicial Act, D. 339, 735. 

Judicial Knowledge, D. 735. 

Judicial Sale, D. 312, 500. 

Jurisdiction, 615, 678, D. 105, 183, 293, 
312, 339, 472, 500, 710, 735. 

Jury, 198, D. 339, 501, 735. 
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Laches, D. 105, 133, 710. 

Land. See Public Land. 

Landlord and Tenant, D. 105, 133, 298, 
3138, 389, 472, 501, 710, 735. 

Lapsed Devise, D. 105. 

Larceny, 395, D. 133, 339,472. See Theft. 

Law Almanac, 577. 

Law and Fact, D. 339, 501. 

Law of Nations, D. 105, 188, 293, 318. 

Law Reports Digest, 376. 

Lea’s Superstition and Force, 753. 

Leading Crim. Cases, 357. 

Lease, D. 105, 133, 298, 339, 501, 710, 735. 

Legacy, D. 105, 134, 293, 472, 710. 

Legacy Duty, D. 473, 710. 

Legal Tender, 586, 604, 766, 768, D. 134, 
318, 339, 501, 735. 

Legislature. See Parliament. 

Legitimacy, 195. 

Lester’s Land Laws, 754. 

Letter of Credit, D. 711. 

Levy, D. 340, 502. 

Lewdness, D. 340. 

Lex Loci, D. 184, 294, 473, 502, 735. 

Libel, 185, D. 106, 294, 473, 711. 

in Admiralty, D. 340. 

License, D. 106, 134, 313, 340, 502. 

Lien, 186, 670, 768, D. 106, 134, 294, 313, 
340, 473, 502, 735. 

Life Insurance, D. 473. 

Light, D. 106, 711. 

Limitations, Statute of, D. 134, 313, 840, 
478, 502, 711, 735. See Rebellion, 
End of. 

Lis Pendens, D 135, 313, 502. 
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Lord’s Day, 769, D. 736. 

Lunacy, Committee of, D. 502. 

Lunatic, D. 107, 712. 

Lynpuvurst, Lorp, Campbell’s Life of, 
253. 
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McKennan, William, appointment as Cir- 
cuit Judge, 380. 
Mail, D. 313. 
Maintenance, D. 474. 
Malice, D. 107, 135, 712, 786. 
Mandamus, D. 135, 314, 503. 
Mansfield, Mrs. Arabella A., admitted to 
the bar in Iowa, 397. 
Maritime Law. See Admiralty. 
Marriage, D. 135, 294, 474. 
Marriage Settlement, D. 107, 474, 712. 
Married Woman, D. 107, 135, 294, 14, 712. 
See Husband and Wife. 
Marshal, D. 341. 
Marshalling, D. 107, 294. 
Martial Law, D. 341. See Military Law. 
MaryLanp. 
Act forbidding sample sales without 
license, constitutional, 181. 
National Banks, 397. 
Maryland Reports ( Vol. 28), 161, (Vol. 29), 
74, 
MASSACHUSETTS. 
Obituary Notice of Judge Fletcher, 182. 
Peremptory Challenge by Common- 
wealth, 397. 
Massachusetts Bay (Province of) Acts 
(Vol. 1), 755. 
Massachusetts Reports (Vol. 98), 162, 
(Vol. 99), 575. 
Master. See Bottomry Bond. 
Master and Servant, 772, D. 107, 185, 294, 
814, 474, 508, 736. 
Measure of Damages. See Damages. 
Merger, D. 474, 712. 
MIcHIGAN. 
Action against Foreign Corporation, 398. 
Charges to Juries, 185. 
Highway Commissioners, 398. 
Lien of Material-men, 186. 
Obligation of Contracts, 398. 
Paving Tax, 186. 
Slander, 185. 
Stamp, 398. 
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Michigan Reports (Vol. 18), 576. 

Military Law, D. 737. See Martial Law. 

Military Officer, D. 712. 

Military Service, D. 341. 

Miller’s (Judge) Address, 165. 

Minister, D. 474. 

Ministerial Act, D. 341, 737. 

Misdemeanour, D. 107, 474, 503. 

Misjoinder, D. 341. 

Misrepresentation, D. 475. 

MissIssIPPi. 

Tax Sale under Confederate Govern- 

ment, 187. 

Missouri. 

Ecclesiastical Case, 399. 

Mistake, D. 107, 294, 475. 

Money had and received, D. 107, 135, 
294, 475, 503. 

Monroe’s Trial, 579. 

Morris on Replevin, 355. 

Morse on Banking, 557. 

Mortgage, 771, D. 107, 135, 294, 814, 341, 
475, 503, 712, 737. 

Mortmain, D. 475. 

Municipal Corporation, D. 185, 814, 341, 
503, 737. 

Murder, D. 737. 

Mutual Credits, D. 295. 


N. 


Name, D. 475, 713. 

National Bank, 396, 897, D. 135, 842, 503, 
737. 

Naturalization, D. 314. 

Natural Stream, D. 503. 

Navigable Water, D. 108, 295, 342, 475, 
508. 

Necessaries, D. 342, 713. 

Nereuicence, 405, 771, D. 108, 135, 295, 
814, 342, 475, 504, 713, 787. See 
Contributory Negligence. 

Negotiable Instruments, D. 108, 314, 738. 

Neutral, D. 314. 

New Assignment, D. 713. 

New Jersey. 

Nuisance, Master and Servant, 772. 

New Trial, D. 476, 738. 

New York. 

Bar Association, 613. 
Conflict of Federal and State Authority, 
187, 


Jurisdiction in Admiralty, 615. 
Mr. O’Conor on the Code, 774. 
Revocation of Pardon, 188. 
Next Friend. See Prochein Ami. 
Non est factum, D. 342. 
Non-performance, excuse for, D. 342. 
Notary, D. 108. 
Notice, D. 108, 136, 295, 342, 476, 504, 713, 
738. 
Novation, D. 295, 713. 
Nuisance, 772, D. 108, 136, 788. 
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O’Conor, Charles, his opinion of the N. Y. 
Code, 774. 

Office, D. 342. 

Officer, 394, D. 314, 342, 504, 788. 

Ohio Criminal Law, 754. 

Option, D. 342. 

Ordinance, D. 342, 738. 

Ordronaux’s Medical Jurisprudence, 154. 

Oyer and Terminer, D. 109. 


P. 


Pardon, 188, D. 187. 
Parent and Child, D. 137, 476, 504, 738. 
Parish, D. 476, 714. 
Parker’s Lectures, 164, 375. 
Parliament, D. 109, 296. 
Parties, D. 109, 187, 314, 476, 714, 738. 
Partition, D. 109 476. 
Partnership, D. 109, 137, 296, 342, 476, 504. 
Part Performance, D. 137, 504. 
Patent, D. 187, 296, 315, 476, 714. 
Pawn. See Pledge. 
Payment, D. 109, 137, 296, 315, 342, 476, 
714, 738. 
Payment into Court, D. 109. 
Pearce, George H., appointment as Circuit 
Judge, 380. 
Penalty, D. 109, 315, 342., 
PENNSYLVANIA. 
Divorce, 401. 
Gold, 1938. 
Peril of the Sea, D. 137, 296. 
Periodicals, 166, 876, 582, 762. 
Perjury, D. 477. 
Perjury, Subornation of, D. 504. 
Perpetuity, D. 109, 138, 296. 
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Personal Property, D. 342. 
Photograph, D. 477. 
Pilot, D. 110, 296, 815, 477. 
Plea, D. 342. 
Pleading, D. 110, 296, 315, 348, 477, 504, 
715, 738. 
Pledge, D. 110, 297, 477, 504, 715. See 
Chattel Mortgage. 
Possession, D. 138, 348, 504, 738. 
Powell’s Analysis of American Law, 747. 
Power, D. 110, 138, 297, 343, 477, 715, 788. 
Practice, D. 110, 297, 315, 478, 716, 738. 
Precatory Trusts in Wills, 617, D. 
504. 
Presumption that precatory words create 
a trust, 617. 
Rule established in England, 618. 
And in America, 618. 
Rule denied, by whom, 619. 
Its application limited, 620, 621. 
What are precatory words, 622, 623. 
Objections to the rule considered, 623. 
Pre-emption, D. 343. 
Preference, D. 138. 
Prerogative, D. 716. 
Prescription, D. 138, 848, 505, 738. 
Presentment, D. 343. 
President, D. 316, 342. 
Presumption, D. 110, 505, 716, 738. 
Principal and Agent, D. 110, 138, 297, 316, 
848, 478, 505, 716, 739. 
Principal and Surety, D. 110, 316, 478, 505, 
716, 739. 
Priority, D. 297, 316, 478. 
Privilege, D. 297, 344. 
Privileged Communication, D. 110, 297, 
344, 478, 716. 
Privity, D. 478, 716. 
Prize, D. 316. 
Probate, D. 344. 
Prochein Ami, D. 505, 713 (next friend). 
Proctor, 175. 
Production of Document, D. 110, 297, 
716. 
Promissory Note. See Bills and Notes. 
Property, D. 478, 505, 716. 
Protest, D. 138. 
Protestant Ep. Church, D. 739. 
Provisional Court of Louisiana, D. 316. 
Proximate and Remote Cause, 201, 
D. 111, 138, 297, 316, 478, 716, 739. 
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Public Exhibition, D. 717. 

Public Land, 194, D. 316. 

Public Officers, 3-7, D. 317, 739. 
Public Policy, D. 844, 505, 717, 789. 
Public Use, D. 188, 344. 


Q. 


Quorum, D. 506. 


R. 


Race, D. 478. 
Railroad, 63, 181; D. 111, 138, 297, 317, 
344, 478, 506, 717, 739. 
Ram on Facts, 745. 
Rape, D. 344. 
Ratification, D. 111, 139, 344. 
Realty or Personalty, D. 479. 
Rebellion, D. 111, 139, 317, 740. 
When at an end, 175. 
Receiver, D. 344, 479, 506. 
Recent Apmiravtty Decisions, 664. 
Exclusive jurisdiction of the admiralty, 
664. 
Lien of a Material-man, 670. 
Admiralty jurisdiction over inland wa- 
ters, 673. 
Recognizance, D. 506. 
Reconstruction Act, D. 139. 
Legality of, 170. 
Record, D. 844, 506. 
Recoupment, D. 140, 297. 
Redemption Suit, D. 717. 
Redfield on Carriers, 146. 
On Railways, 146. 
Railway Cases, 559. 
Reese’s Law of Homicide, 761. 
Reformation of Instruments, D. 479. 
Registration, D. 479. 
Registry (of vessel), D. 140. 
Registry Act, D. 506. 
Release, D. 344, 717. 
Remainder, D. 479, 506. 
Removal of Suits, D. 140, 317. 
Renewal, D. 344. 
Rent, D. 111, 479. 
Rents and Profits, D. 506. 
Repair, D. 506. 
Repeal, D. 318. 
Replevin, D. 344, 506. 
Replication, D. 344. 
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Reports. 
Abbott’s Practice (x. s.) VII. No. 1, 563. 
Benedict I., Nos. 4-6, 157. 

IL., No. 1, 370. 
IL., Nos. 2, 3, 562. 
II., No. 4, 759. 

Best & Smith, II., 752. 

Blatchford, V., 369. 

California, XXXV., 158, 564. 

XXXVI, 564. , 

Common Bench, n. s. XVI., 155. 

Edmonds, I., 565. 

Florida, XII., 566. 

Hardin, 571. 

House of Lords Cases, I., II., II., 758. 

Hughes, 571. 

Illinois, XLIL, XLII, 159; XLIV., 
871; XLV., XLVI, 567; XLVIL, 
760. 

Indiana, XXIX., XXX., 570. 

Iowa, XXIV., 160; XXV., 372. 

Maryland, XX VIIL., 161; XXIX., 574. 

Massachusetts, XCVIII., 162; XCIX., 
575. 

Michigan, X VIL., X VIIL., 576. 

Richardson (Law XV.; Eq. XIV.), 
374. 

Sneed, 571. 

Wisconsin, XXII., 163. 

Representation, D. 297, 344. 

Res Adjudicata, D. 111, 318, 479. 

Rescission, D. 140, 844, 506. 

Residence, D. 506, 740. 

Restraint of Trade, 395; D. 297, 717, 740. 

Resulting Trusts, 895; D. 479. 

Retrospective Law, D. 479. 

Revenue, D. 319. 

Revivor, D. 111, 479. 

Revocable License, D. 344. 

Revocation, D. 111, 298, 480, 507, 718, 

740. 
Revue de Droit International 581. 
Reward, D. 140, 344, 740. 
Richardson’s Reports (Law, Vol. 15; Eq., 
Vol. 14), 374. 

Right of Defence, D. “50. 

Ricut or LanpLorD TO REGAIN Pos- 
SESSION BY FORCE, 429. 
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